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INTRODUCTION

In accordance with the CARP Order dated July 18, 2003, Program Suppliers hereby

provide their Proposed Findings of Fact and Conclusions of Law. As demonstrated herein, the

Panel should allocate the 1998-99 Royalty Funds in the following manner:

Program Suppliers

NAB

PTV

Music

Cana.dian

1998
percentage of

Basic 3.75

72.00 78.50

6.80 8.24

3.82 0.0

2.33 2.33

1A7 0 11

1999
percentage of

Basic 3.75

72.00 78.50

6.80 8.24

3.90 0.0

2.33 2.33

1.56 0.27

In addition, the Syndex Funds should be awarded to the Music Claimants and Program

Suppliers in shares of 2.33% for Music and 97.67% to Program Suppliers. Program Suppliers do

not propose any specific awards for the Joint Sports Claimants in this Proceeding.'

Several years ago, Joint Sports Claimants and Program Suppliers entered into agreements settling controversies
over the 1992-2000 satellite royalty funds, the 1993-2000 cable royalty funds and related matters. Consistent with
those agreements, Program Suppliers do not propose any findings or conclusions with respect to the Joint Sports
Claimants.
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PROPOSED FINDINGS OF FACT

PROGRAM SUPPLIERS

Jack Valenti

1. Section 111 of the Copyright Act requires cable systems to pay a license fee to

copyright owners ofnon-network programs retransmitted by the cable operator on a distant basis.

Valenti written direct, 5.

2. The "non-network" and "distant retransmission" aspects of the compulsory license

reflect that television programming is normally licensed to broadcast stations for broadcast only

within a station's local service area. For the purposes of Section 111, network programs are

those programs aired by the ABC, CBS, and NBC networks.

3. When cable systems retransmit non-network programs beyond a station's local

service area, that retransmission is considered distant, and compensable under Section 111.

Valenti written direct, 6; tr. 6207-08.

4. In creating the compulsory license scheme, Congress specifically recognized that

cable systems benefit and owners are harmed when distant non-network programnung is

retransmitted. The royalty fee plan ensures that cable operators pay something for the benefit

they receive. Valenti written direct, 6-7.

5. Because owners of network programs give nation-wide transmission rights to the

networks when they license a program for network broadcast, the owners are already paid for

carriage of these programs on a national basis, and thus they are not entitled to Section 111

royalties when cable operators retransmit their programs. Valenti written direct, 6.



6. The vast majority of non-network programs ate Program Suppliers'rograms,

including syndicated series, specials., and movies, Valenti written direct at 3; tr. 6208.

7. There are generally two types of syndicated series. "Off-network" series are those

series that first appear on a network before being sold on a market-by-market basis. "First Dm"

series are those that go directly from production into syndication. Valenti written direct, 3-4.

8. Movies in the Program Suppliers'ategory include feature films that were released

erst in theaters and then distributed via syndication, as well as mad.e-for-television films.

Valenti written direct, 4.

9. The populariity of television program. is the best evidence of their profound cultural

presence. Valenti written direct, 7.

10. Viewerslnp is both the starting and ending pAint fok atiy 'analysis regardixig'the

value of distant signal programming., Nielsen measurement are the currency of the industry, best

measure of viewership, and the best m.easure of program value in'the broadcast market today.

Valenti written direct, 8.

11. People subscribe to cable to get prog~s. The kerb availability of a program i.

meaningless ifpeople do not watch the program. Valenti mititen direct, 9.

12. Although cable channels are licensed on a per subscriber basis, unless th.ose

channels continue to offer programs subscribers want to watch, they will lose their value. This is

true for almost any product. If you. of'fer a product that nobody wants to use, you won't be in

business very long. Valenti, tr. 6213.



13. The success or value of a program, then, can only be measured by how many

people actually watch it, not by the mere fact that it happens to be available. While critics and

pundits may tell people what they ought to watch, actual viewing conduct tells us what people

actually choose to watch. Valenti written direct, 9.

14. About 80 percent of all new television shows do not last through the second year.

Producers typically operate at a deficit until a show goes into syndication. To achieve

syndication, producers need to continue production long enough to create 88 to 100 episodes so

that a program can be stripped {broadcast every day). Syndication is the only means that

producers can recoup their deficits, and thus is the goal for every series. Valenti, tr. 6216-17.

Babe Winkelman

15. Collectively, twenty-six new episodes of Babe Winkelman's Good Fishing and

Outdoor Secrets are produced every year. Winkelman written direct, 3.

16. During 1998 and 1999, Good Fishing and Outdoor Secrets ran on numerous

national cable networks and broadcast stations, including Superstation WGN, USA, and the

Outdoor Channel. Winkelman written direct, 3-4.

17. Collectively, Good Fishing and Outdoor Secrets have won more awards for

excellence than any other outdoor show. Winkelman written direct, 4.

18. Babe Winkelman Productions'"BWP") primary opportunity for profit is through

the sale of commercial time to corporate sponsors. Winkelman written direct, 6.

19. BWP purchases commercial television time from stations and networks around

the country and then sells commercial time in its programs to make money. Winkelman written

direct, 6.



20. BWP is profitable when the cost ofpurcha. ing time is less than its revenues from

the sale of commercial time. Winkelman written direct, 6-7.

21. For maximum exposure of'ts shows, BWP targets'ath 'broadcast sthtidns 'and

cable networks for licensing by time purchases or by barter. Winkelman written direct, 7.

22. BWP sells connnercial time on its shows by offering sponsors maximum viewer

reach at the lowest possible cost per thousand viewers. Vi+dlm& ~tten! dir'ect, 7.

23. The best indication of the success of a BWP show is Nielsen ratings. Winkelman

written direct, 7.

24. Nielsen rating. permit the tracking of weekly, monthly, qu'arterly, and annual

viewer dynamics; increased ratings indicate that viewers like &hAt they are seeing, while the

opposite is true when numbers go down. Winkelman wjitten direct, '7.

25. Nielsen ratings are extremely important to BWP in making licensing deals with

broadcast stations and cable networks, because audience size helps to determine the market value

of programs, establish expectations with regard to adv'erti'sin'g shies, atrd 'ass'ess the profitab:ility

ofBWP shows. Winkehmaja written direct, 7.

26. Since BWP sells and gu.arantees the nutnbsr of impressions (viewers) a sponsor

will receive, Nielsen ratings are the most trackable meaIsu6ng stitk that can be used. Winkehnan

written direct, 8.

27. Ratings dictate whether BWP will have a profit or loss. Winkelman written direct,

28. Nielsen is the only organization that determines actual v:iewership. Winkehnan, tr,

6275.

29. How many people actually view a program is impOrtant. Winkelman, tr. 6275.



30. By watching, people get involved with a program; people get involved with BWP

shows because the program is important to them. Winkelman, tr. 6276.

31. Nielsen ratings are crucial to the way BWP operates its business; without Nielsen

numbers, BWP cannot survive. Winkelman, tr. 6279.

32. If BWP can show to an advertiser that 75 percent of its audience is an 18 to 49-

year-old male demographic, that is crucially important. Winkelman, tr. 6281.

33. Television stations use BWP programs as lead-ins and lead-outs to try and bring

up a particular kind of audience and strengthen that part of the station's schedule. Winkelman, tr.

6282.

34. BWP often buys time fiom stations for its programs. Winkelman, tr. 6291-92.

35. BWP often scores and produces its own music for its programs. Winkelman, tr.

6292.

36. If its Nielsen numbers are not strong enough with the right demographics,

advertisers will not be interested in BWP's programming. Winkelman, tr. 6296.

37. Producers run a significant risk in terms of production costs because unless a

program is put all together into the right kind of a format and package that is accepted by the

people, the program will fail to recover its production costs. Winkelman, tr. 6296-97.

38. BWP simulcasts programming to increase the opportunity for viewing.

Winkelman, tr. 6304.

39. Advertisers generally pay for advertising sports on a cost-per-thousand viewer

basis. Winkelman, tr. 6313.

40. Demographics can determine whether the cost per thousand will be higher or

lower. Winkelman, tr. 6313.



41. A large audience with the best demo'graphics will geld. the highest cost per

thousand from a potentIial client. Winkelman, tr. 6313.

42. BWP's fishing and hunting shows have considerably larger audiences than other

syndicated shows about the outdoor-related indu, tryt. Winkelrhalf, tr. 6315.

43. Viewers don't know whether BWIP has received awards or not, as it is something

that happens behind the lines from an industry,standpoint, not sometlxng BWI? comes out and

tells them. Winkelman, tr. 6315.

44. The use of music irL a program is ~kind of l~ike'rosting on a cake: it kind of

decorates it up and makes it look good, but if you build a. lousy cake, nobody is going to eat it.

Winkelman, tr. 6336.

45. Music is not the thing that makes pebplk Aatch a program'or not. Winkelman, tr.

6336.

Marsha Kessler

46. Under Section ll.1, cable systems 'are obligated to joag st'atutorily-prekcrikeA

royalty fees for the retransrnission of non-netwdrk pr6gr~ing kansmitted by television

stations. The term "non-network" progrannning refers to programs other than those aired by the

three broadcast networks: ABC, CBS or NBC. Kessler written direct, 3.

47. FCC regulations permit program owners to license their shows to television

stations for broadcast within a certain geographic arda. Wheh a cable system retransmits a

broadcast station's signal outsIide of that area, the programs on the station are available to a new

audience for which the program owner has not been borhpdnsdted. Kessler written direct, 4.



48. Cable networks do not pay statutory royalties because cable networks negotiate in

the marketplace for nationwide use of the programming. Kessler written direct, 5.

49. To comply with the requirements of the statutory license, cable operators must

file of a Statement of Account ("SOA") and pay a royalty fee calculated in accordance with

Section 111. Kessler written direct, 5.

50. SOA information about a cable system's operations includes: the owner of the

system; the communities served; the categories of service offered (e.g., basic, expanded and pay

cable); the number of subscribers to each service; the rates charged the subscribers; television

broadcast stations retransmitted; the calculation of Gross Receipts for any and all packages, or

tiers, of service that contain broadcast signals; the royalty fee calculation. Kessler written direct,

6-7.

51. Gross Receipts are the revenues collected by the cable operators from subscribers

for tiers of service containing broadcast signals. Kessler written direct, 7.

52. For the purpose of filing SOAs, cable systems are classifled by amount of their

Gross Receipts into "Form 1," "Form 2," or "Form 3." In 1998 and 1999, the semi-annual Gross

Receipts thresholds were: Form 1: $75,800 or less; Form 2: more than $75,800 and less than

$292,000; Form 3: $292,000 and more. Kessler written direct, 8-9.

53. In 1998 and 1999, Form 1 operators paid a flat fee of $28 every 6 months. Form

2 operators paid a fee of 0.5% or 1.0% of their Gross Receipts. Form 3 operators'oyalty fee

was based on the system's Gross Receipts and the number and type of distant stations it carried.

Kessler written direct, 9.



.54. The total royalties paid by cable operators were $ 108,244,875,94 in 1998 and.

$ 108,215,085.85 in 1999. Of the 1998 total: Form. 1 Systems paid $314,864; FoiTn 2 Systems

paid $4,546,689; and Form 3 Systems paid $ 100,703,641. ~ Of the ~1999 total, Foim 1 Paid

$299,886; Form 2 paid $4,260,686; and Form 3 paid $ 105,502,702. Kessler written direct 9-10.

55. For the two years., Form. 1 paid about 0,'3% of all. royalties; Form 2 systems paid

about 4%; and Form 3 systems paid about 95%. Kessler written direct, 10„

56. Consistent with this, Form 3 cable subscribers constituted a little more'th~W 90%

of all cable system subscriber. in 1998-99. Kessler written direct, 10.

57. Form 3 operators pay royalties based on their Gross,Receipts and the number and

type of distant stations they carry. There are three types 6f Aistknt signal's; each of wliich has a

statutorily assigned Distant Signal Equivalent (DSE) value. Independent stations (including Fox,

UPN, WB and PAX) are assigned 1.00 DSE. Stations affiliated with the ABC, CBS arid/cIr 743Ct

network ("Network Af6liates") are assigned 0.25 DSE. Ntindommercial educational stations

(e.g., PTV stations) also are assigned 0.25 DSE. Kessler written direct, 13-14.

58. All Form 3 cable systems must pay the .Base kate Fee. In addition, some form 3

systems must pay a 3.75% fee, or a Syndex fee. Kessler written direct, 15, 17, 18.

59. The Base Rate Fee is calculated using a sliding scale of percentages based on the

number of DSEs carried. ]In l.998 and 1999, those percentages were: 0.893% of Gros& R&cdipt&

for the first DSE, 0.563% for the 2nd, 3rd, and 4th DSEs, and 0.265% for all DSEs over 4. If «

cable system carried no distant stations, or if the number of distant stations it carried totaled less



than 1.0 DSE, the system paid a minimum fee of 0.893% of Gross Receipts. Kessler written

direct, 15-16, 17; tr. 6502.

60. The term "3.75%" refers to the per station royalty fee percentage of Gross

Receipts assessed for the carriage of stations a cable system could not have under the since—

eliminated FCC rules restricting the number of distant signals that could be retransmitted.

Kessler written direct, 17; tr. 6515.

61. The "Syndex" (syndicated exclusivity) surcharge applies in those few cases where

cable operators serve subscribers (1) located in Major Markets (2) carry a very high f'requency

station(s) (3) that throws a Grade B signal over the system (4) whose syndicated programs the

operators previously were required to black-out pursuant to FCC rules in effect on June 24, 1981

(5) but which the operator no longer has to black-out because the FCC rule changed. Kessler

written direct, 17.

62. In 1998 and 1999, the Base Rate Fee paid by Form 3 systems constituted 90% of

royalties paid by Form 3 systems, the 3.75% fees paid by Form 3 systems constituted nearly 10%

and the Syndex fees paid by Form 3 systems constituted less than 0.1%. Kessler written direct,

19-20.

63. Nearly all of the Syndex royalty fees have been allocated to Program Suppliers

because those royalty fees are attributable to Program Suppliers programming. Similar

justi6cations existed, in 1998 and 1999, to support allocating most of the Syndex royalties to

Program Suppliers here. Kessler written direct, 19.



64. Viewing is the most reliable standard for determining the relative consumption of

distant signal programjrning by cable subscribers. Viewing, as measured by Nielsen is the

standard by which all television programming is eva~luatedI K~.essler written direct, 20.

65. The parties in these proceedings rely on Nielsen ratings in the course 6f t4eii

normal business operations. Kessler written direct, 20; tr. 6421.

66. MPAA commissioned. the Nielsen Viewing Studious Sr 199'8 and 1999 to quantify

the relative shares of distant signal viewing to progrsInming represetated b'y Phase 1 claimant

categories. Kessler written direct, 21.

67. Nielsen . elected a sajInp!le of 179 stations in 1998 and 180 stations in ].999 from

the list of broadcast stations carried as full time dist~ant~ signals by Form 3'able systems in 1998

and 1999, Ms. Kessler performed a county analysis to determine the counties to which viewing

was local. PS Exs. 10-11; Kessler written direct, 21-22 and 13. See also PS Exs. 9, 9A, 9B, 9C,

and 9D; PS Demo Ex. 17.

68. Ms. Kes. ler's local county analysIis was based on an amalgam. of criteria namely:

(i) the FCC's signal carnage rules which apply, as appropriate, (a) the 35 mile speci6ed zone, (b)

the Grade B contour ancl/or (c) silpuj:leant viewing of th'e signal, and (ii') the ADI„

69. Nielsen used. the results of Ms. Kessler's local county analysis to exclude locajl

viewing from the study. The result was a study that report." only distant cable household viewing

ofnon-network prograrruning. Kessler written direct, 21-22.

70. The sample stations in the 1998 Nielsen special study covered 78.2/o of total

subscribers and 86.6% of all Form 3 subscribers. T4e Isanjjplk in thI: 1999 Nielsen special study

10



covered 78.0% of total subscribers and 85.4% of all Form 3 subscribers. Kessler written

rebuttal, 3.

71. Adding more stations to the Nielsen Viewing Study would not materially increase

the percentage of the distant signal universe covered by the 1998 and 1999 sample stations.

Kessler written rebuttal, 3. In the 1998 Nielsen study, the top 50 stations (by distant subscribers)

account for over 82% of all Form 3 subscribers. Adding data from the remaining 129 stations

only increased the subscriber representation by four percentage points up to 86%. Similarly, in

1999 the top 50 stations account for almost 81/o of all Form 3 subscribers. It took 130 stations

to increase subscriber representation four percentage points — up to 85%. Kessler written rebuttal,

3. PS Ex. 3-R; Kessler, tr. 9482-84.

72. The number of unique station signals carried to distant subscribers in the Nielsen

Viewing Study equates to 86.6/o of total Form 3 cable subscribers in 1998 and 85.4% in 1999.

PS Ex. 3-R; Kessler, tr. 9482-84.

73. The Nielsen Viewing Study measured only programming that is compensable

under Section 111 of the Copyright Act. Kessler, tr. 9487-88.

74. The mix of programming on non-selected stations would be congruent with that

on the stations included in the Nielsen sample. Kessler written rebuttal, 3.

75. A vast majority of the programming on. stations that pay the 3.75% royalty is

Program Suppliers programming. Kessler written rebuttal, 4; PS Ex. 4-R.
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76. Program categorization allows Nielsen to quantify the level of distant signal

viewing to programs claimed by Program Suppliers, JSC, NAB and PBS. Kessler written direct,

24.

77. Ms. Kessler is an expert in program categorization with over 20 years of

experience. Kessler tr. 6351.

78. Ms. Kessler assisted Nielsen with the 'assigrimdnt 'of'Nch'ndividual title

broadcast by each sample station to Phase 1 program types. Kessler written direct, 24.

79. Ms. Kessler personally reviewed the prdgralm hathgoHzktioii fear WQN, the distant

signal that reached the most subscribers in 1998 and 1999.~ Kbssler, ~tr. 6425.'0.
Program Suppliers consist of over 100 program owners, including program

owners whose works also fall within other claimant groups in this proc'ceding. Kessler, tr, 6359-

68; PS Ex. 4.

81. Titles claimed by Program Suppliers include not only program types unique to the

Program Suppliers category, but also program types similar to those claimed by other clsimants

categories - children's programming, news and public affairs, and sports. Among Program

Suppliers claimants are: Children's Television Workshop, CNN, CNBC, Major League Baseball

Properties, and the Recording Industry Association ofAmerica. Kessler, tr. 6359-68; PS Ex. 4.

82. Program Suppliers'laim contains a wide variety of program genres including

business and finance shows; children's prograninilng,'nteitainment'dd 'other specials&

educational shows, such as "Bill Nye The Science Guy" and "Popular Mechanics For Kids";

animal shows such as "Emergency With Alex Paen" an6 "Veld About Animals", outdoor shows;
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dramas, such as "NYPD Blue" and "ER"; entertainment series, such as "Friends," "Frasier" and

"Seinfeld"; old series (called "evergreens"), such as "M*A*S"'H," "The Odd Couple" and

"Gunsmoke"; and fantasy and mystery shows, such as the various "Star Trek" series. Program

Suppliers also claim sports shows such as golf and car races; specials, parades, and tributes.

Finally, Program Suppliers'laim includes movies. This diversity of programming is available

day after day, week after week, and year after year. Kessler written rebuttal, 5-6; PS Ex. 5-R;

Kessler, tr. 6404.

83. Ms. Kessler has been applying the FCC's signal carriage rules to retransmissions

of broadcast signals on cable television for over 25 years. No one has done this as consistently

and for as long a period as she, Kessler, tr. 6351-52, 6428.

84. When Section 111 of the Copyright Act was enacted, PTV's DSE was set at the

lower, 0.25, level because there was a fear that cable operators would not carry distant PTV

signals if they were required to pay the full, 1.0 DSE rate for independent stations. Kessler, tr.

6393

85. Consumption of programming is best measured by the Nielsen company. Kessler,

tr. 6422.

86. Programs showing sports like golf, wrestling, snowboarding, skiing, and skating

belong to the Program Suppliers'ategory. Kessler, tr. 6427.

87. The DSE values for the station types are assigned based on viewing. Kessler, tr.
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88. Different values are assigned to independent and network affiliate stations based

on the different amounts of non-network prograniming cam'ed 'by such stations.:For example,

the viewing of non-network programs on network a%hate stations 'is considered to approximate

25 percent of the viewing on those stations. Kessler,tr,'502.'9.

No cable system pays a 3.75% fee for the carriage of PTV stations or for the

carriage of specialty (foreign language) stations or fair devotional stdfiotis. Kessler, tr. 6516.

90. The programming broadcast by 3,'75% stations belong entirely ta Program

Suppliers, Commercial Television, 3oint Sports, and Canadians. Kessler, tr. 6517.

91. The following are the results of a custom analysis for 1998 viewing of stations

that trigger the 3.75% royalty fee:

Local
Syndicated
Devotional
Sports
Other

Households
15.33 %
70.91 %

0.53 %
13.11 %
0.13 %

Persons
2+
15.48 %
70.77%

0.42 %
13.17 %
0.17%

Persons
.2-17

.

5.28 %
'8.76 oA

0.22 oA

5.6l o/o

6.13 %d

Persons
18&9

9.08 %
78.62%
'0.44 %
I1.65 %
'0.21o/o

'ersons '0+

'28.'76'%
'51.'73'%

0,48 %
'18.'90'%

0.13 %

Kessler written rebuttal, 4; PS Bx. 4-R (MK-2R)

92. The following are the results of a ctistdm 'analysis for '1999 'vie'whig df stations

that trigger the 3.75% royalty fee:

Local
Syndicated
Devotional
Sports
Other

Households
18.83
69.73

0.36
11.00
0.08

Persons
2+

18.90
68.87
0.30

11.85
0.08

Persons
2-17

7.60
87.46
0.16
4.75
0.03

Persons
18-49

17.35
74.02

0.39
8.14
0.10

Persons
50+

26.99
52.29

0.26
20.37

0.09
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Kessler written rebuttal, 4; PS Ex. 4-R (MK-2R)

93. Section 111 compensates the program owners when the programming is

consumed. The programming is consumed when someone watches a program. Kessler, tr. 6551-

53.

94. Some of the programs broadcast by WGN over the air in Chicago are not

retransmitted on the distant signal. Satellite carriers substitute programming at those times.

This "substituted-in" programming is not compensable and is not a subject of this proceeding.

Kessler, tr. 6565.

95. The Nielsen Viewing Studies exclude data &om all non-compensable

programming, including the satellite substitution programming on WGN. Kessler, tr. 6566.

Howard Green

96. "Syndication" refers to the process by which programming is sold on a market-by-

market basis to television stations throughout the United States. Green written direct, 3.

97. Network owned-and-operated stations and network affiliates acquire syndicated

programs only for the portion of the broadcast day for which they do not receive network

programming. Green written direct, 3.

98. Independent stations acquire syndicated programs to fill entire broadcast days.

Green written direct, 3.

99. There are generally two types of syndicated series — off-network and first-run.

Green written direct, 3.
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114. A total audience equal at least 70% of all U.S. homes using television is generally

necessary for a first-run program to proceed to production, Green written direct, 6.

115. Producing for television entails a high level of fiiiaricial risk,. given that neW

programs compete for what is becoming an increasingly limited number of available time

periods. Green written direct, 6.

116. Keeping series on the air long enough to establish a syndication market for off-

network programming, and sustaining a syndication market for first-run programnnng, offe the

best, and perhaps the only, way to recover the deficits that inevitably result from program

development. Green written direct, 6-7.

117. Because networks and stations are not wring to pay for all development~and

production costs, virtually all programming is produced at a deficit for the producer. Green

written d'irect, 7.

118. Initial network runs do not recoup production and development co'sts,'@

producers depend on lengthy syndication runs to recover their investments in both off-network

and first-run syndication. Green written direct, 7.

119. It has become increasingly difficult to achieve the n'umber of episodes necessary

for syndication of off-network programming because network orders per season have dropped

&om 22 to 13 episodes, and sometimes only six episodes. Green written direct, 7.

120. Even with a moderately successful off-network first cycle, or an impressive

premiere season in first-run, it can take years before these large deficits can be eliminated. Green

written direct, 8.
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121. While first-run programming deficits are not as high as network program deficits,

if a show is cancelled within a year or so, the potential loss is in the millions of dollars. Green

written direct, 9.

122. First-run series that are stripped generally must provide stations with five original

episodes every week, for as many as thirty-nine weeks every season, thus creating large deficits.

Green written direct, 10.

123. A long successful run is needed to recover the deficits acquired by first-run "strip"

series. Green written direct, 10.

124. Historically, the total compensation received by Program Suppliers for syndicated

programs came &om license fees (cash) paid by stations based on the station's estimated

advertising revenue, and stations bore the risk that the license fee would be less than the

advertising revenue. Green written direct, 10.

125. Advertiser payments to the stations were determined by the number of homes in

the local market that viewed the programs licensed. Green written direct, 10.

126. Today, many programs are licensed on a "barter" basis under which the Program

Supplier and the station divide the available advertising time in the broadcasts between

themselves. Green written direct, 11.

127. In a barter, a Program Supplier is compensated by being able to sell a portion of

the advertising time in the program, and takes on as much as halfof the risk that the program will

be profitable. Green written direct, 11.

128. Program Suppliers advertising revenue in barter is almost always derived from the

sale of time to national advertisers, while the station generally sells its portion of time to local

advertisers. Green written direct, 11-12.
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129. National advertisers will generally not biiy advertisiiig time ori programs with'less

than 70% coverage of all U.S. television households, and 80% is the desired goal. Green written

direct, 11-12; Green, tr. 6716.

130. In barter, both the station and the supplier depend on advertising revenues; if a

program does poorly, both suffer. Green written direct, 12.

131. Success for both station and supplier will be deterinined~by the number ofviewers

watching the program because only programs that attract a large audience will hler aiIi

opportunity to recoup their costs through the sale of advertising time. Green written direct, 12.

132. With the cash/barter method of compensation, |the~ license fee paid by the station is

lower than with a cash-only sale, and the amount of time 'furmshed'he Program Supplier is less

than with a straight barter sale. Green written direct, 12'.

133. Because virtually all first-run series are sold on a barter or cash/barter basis, more

of the risk associated with new programs in first-run'ylidibation hah shifted '&om stations to

suppliers, which intensifies the effect ofratings on a program's value. Green written direct, 12.

134. Whether cash, barter, or cash/barter is used, the license fee is based on the number

ofviewers watching. Green written direct, 13.

135. The value of the advertising sold by the piogram supplier in barter deals is

determined by the national viewer level of a program across ail stations, and ia paid'at a cost-per.

thousand household (or viewer) rate. Green written direct, 13.

136. "Demographic ratings" are also a vital element of the value of a program because

advertisers value and are willing to pay a higher cost-per-thousand for certain demographics.

Green written direct, 13.
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137. In general, advertisers and, perhaps, most in the industry, deem adults 18-49 as

the most valued demographic group. Green written direct, 13.

138. A fIrst-run programming marketing plan must consider the available day-parts,

the type ofprogram that will appeal to the demographic groups that view during those day parts,

and which advertisers will be likely to pay a premium cost per thousand to reach the targeted

demographic. Green written direct, 14.

139. For basic cable networks, like USA, Lifetime, or Family Channel to compete

more effectively in the increasingly fragmented viewing landscape, they must run programs with

high production values and a contemporary point-of-view. Green written direct, 15.

140. Licensing off-network programming serves this purpose and provides material

that is familiar, or tested, to sell to advertisers. Green written direct, 15.

141. Syndicated programming is created to appeal to a very broad audience because

that audience produces the best opportunity for recouping the investment and compensating for

the risk, ofdeveloping programs. Green written direct, 16.

142. The most important factor considered by the industry when valuing programming

is the program's viewership. Green written direct, 16.

143. When cable operators decide whether or not they are going to carry a signal, one

of the things they look at is viewership of the signal. Green, tr. 6764.

Carl V. Care

144. The predominant method of evaluating programs, including public television

programming, is through the use of Nielsen ratings and demographic information. Carey written

direct, 2-3.
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145. Nielsen data shows audience viewing in'tot'al as well's 'by'demographics, such as

adults 18-49. Carey written direct, 2-3.

146. In the 1998-1999 period, Nielsen data were the primary method of evaluation

used by broadcast stations and networks, as well as cable oha~els. Carey written direct, 3.

147. Viewing expresses the value placed on a program by the consumer-audience.

Carey written direct, 3.

148. The Nielsen information measures the value placed on programming by its

audience, as demonstrated by measured viewing. Carey written direct, 3.

149. Demographic information allows value comparisons to be made between two

different programs or groups of programs: one program may reach more households, but the

other may be viewed by a larger number ofviewers in the 18-49 age group. Carey written direct,

150. The highest value is placed on the 1.8-49 viewership since the majority of

advertisers are attempting to appeal to men and women between the ages of 18 and 49.'aey

written direct, 4.

151. Advertisers have determined that the 18-49 age demographic is most likely to

switch their products or services, and thus advertisers w'ant to 'bo~ld &With the 18-49 group through

creation of early brand loyalty, Carey vmitten direct, 4.

152. When a cable system operator analyzes a channel for possible carriage, that

analysis, to be of assistance in attracting an audi.ence (subsc6belrs) ~ and advertisers, is precisely

the same as that utilized in 'broadcast television. Carey written direct,, 4.
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153. If the purpose of this proceeding is to simulate what a distant signal marketplace

would look like if cable systems had to negotiate for the use of distant signals, then the

advertising would play a very important role, as it does now in the broadcast and cable network

marketplaces. Carey written direct, 4-5.

154. Viewing is consumption, and the fact that advertisers are willing to pay more for

programs consumed by the 18-49 demographic group over other groups is an expression of the

value of the programs. Carey written direct, 5.

155. When a program is sold to an advertiser, a guarantee is often given that a certain

percentage (rating) of the desired 18-49 audience will be reached. Carey written direct, 5.

156. If, aAer analysis of the Nielsen demographic information„ the program is found

not to have reached the guaranteed audience, the advertiser will receive additional free

commercials to compensate for the lost audience. Carey written direct, 5.

157. Cable networks rely on Nielsen ratings and have sought to have Nielsen provide

cable ratings similar to the ratings provided to broadcast television. Carey written direct, 5.

158. Licensing of programs to cable networks operates more or less in the same

fashion as it does in broadcast: cable networks make per episode cash deals, barter deals, and

time buys. Carey written direct, 5.

159. The 18-49 demographic group, which advertisers target in broadcast television,

would also be the target demographic group for cable networks and thus the demographic group

cable operators would find most attractive. Carey written direct, 5-6.
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160. Nielsen is the currency of the broadcaIt and~ col@ iiidiis~ as a constarit

benchmark against which all types ofprograms are compared to determine a program's inherent

value. Carey written direct, 6.

161. The program evaluation process typical bf tIhe industty ih M follows

(a) Nielsen data are used to analyze time period to see what overall viewing
levels with particular attention given to the 18-49 audience might be achieved. Carey
written direct, 7.

(b) Next, Nielsen data are used to ~analyze 'the success of competitive
programs and their demographic appeal, which forms the basis for an estimate or forecast
ofan audience for a new program in the same time~ slot. C'arey written'ir'ect,'.

(c) Finally, Nielsen is used to estimate the possible appeal of a new program
to the 18-49 demographic group that advertisers wish to reach. Carey written direct, 7.

162. Programs that demonstrate the most potential for attracting the valued

demographic group and becoming profitable are the ones eventually purchased. Carey writteii

direct, 7.

163. Twenty years ago, there was a much greater amount and variety of "local"

programming being produced that was unique to indiviluall stIitidns) Carey written direct, 7.

164. Now, due to the consolidation that has 'occurx'ed 'thrbughotit the 'corhmimi'cation'usiness,

very little truly unique local programming is being produced because prograinnHng

"local" to a community is simply too costly. Carey written direct, 7.

165. Cable operators will now carry a distant signal based on the success (valued in

terms of the desired 18-49 audience) of the non-network programnung carried by the distant

signal station. Carey written direct, 8.

166. For both the cable and broadcast business, in the absence of unique local

programming the value of a distant signal is based overwhelmingly on off-network and Qrst-run

24



syndicated programs, or movies, as captured by Nielsen rating and demographic data. Carey

written direct, 8-9.

167. As children are a very fickle audience, there is a very heavy fatigue factor in

children's programming that is not present in much of the programming that is directed to an

older audience. Carey, tr. 6925.

168. Advertisers do not buy cumulative audience ratings. Carey, tr. 6943.

169. The lowest rated cable channels do not drive subscriptions, the highest rated cable

channels drive subscriptions. Carey, tr. 7025.

170. Ultimately, the cable operator and the broadcaster think about viewing numbers

the same way„because the cable operator is concerned about the number of eyeballs that come to

the set that eventually decide to pay their cable bill every month. Carey, tr. 7030.

171. While there are differences in the business models of the broadcaster and cable

operator, the models are based on the same thing, attracting viewers. Carey, tr. 7037-38.

172. As cable operators package channels, they have determined that programs with

high interest in broadcast can form the basis of highly successful cable channels. Carey, tr. 7045-

46.

173. Nielsen data allow cable operators to determine which cable channels are

attracting viewers, and then will pay more money for those channels. Carey, tr. 7047.

174. Cable operators would pay the most for programs that would help them attract

and retain subscribers which are the most viewed programs. Carey, tr. 7064, 7066.
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175. If a cable system. was evaluating distant signals that would help it attract 'and

retain subscribers, it,should. find a signal that hak v4ry pdpular prbgrhnuning with high

viewership. Carey, tr. 7069-70.

176. Viewing is the primary consideration in detaining the value'ofprogramming on

both broadcast and cable systems. Carey, tr. 7087-88.

Jonda Martin

177. Cable Data Corporation (CDC) collec'ts And ahalyzes information from each

accounting period's SOAs. CDC compile. the SOA. data in its dhtabas6 such 'that the data can be

manipulated and summarized as needed. Martin written c&ect, 1.

178. The cable system data c,aptured by CDC 6oni the SOAs include individual and

aggregated system data regarding number of reporting systems., royalties paid, number of

subscribers, Gross Receipts, carriage of signals (distant and local), types of signals carried, ancl

DSEs. Martin written direct, l.

179. From thi.s clatabase of SOA data, CDC pjIod'uces standardized and customized

reports. Martin written direct, 1-2.

180. All of the parties in the instant proceeding are clients of CDC. Martin, tr. 74)97.

181. Over the years, CDC developed protocols for allocating~royalty fees paid by each

cable system (known as fees-generated or fees-gen) among all the broadcast stations the SysterrN

carries. This allows CD(."to calculate the fees-gen for each station across all the systems
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reporting it as a distant signal. These accumulated fees-gen and other reporting statistics are

aggregated and summarized by station-type and sub-type. Martin written direct, 2.

182. For systems that carried at least one distant signal and a total DSE equal to or

greater than 1.0, CDC allocated the total royalty paid proportionately among the distant stations

it carried, based on each station's DSE value (CDC Protocol 1). Martin written direct, 3.

183. Section 111 requires systems that carry at least one distant signal, but with a total

DSE value of less than 1.0, to pay a minimum fee based on 1.0 DSE value. CDC allocated the

minimum fee royalties paid by each such system among the distant stations it carried, pro rata,

based on each station's DSE value ("CDC Protocol 2"). Martin written direct, 3-4.

184. Section 111 requires systems that carry no distant signals to pay a minimum fee

based on 1.0 DSE value. Because each such zero distant signal system reports only local signal

carriage, and there are no actual distant signals to receive credit for the royalty paid, CDC

allocates each system's minimum fee among the local stations carried by the system ("CDC

Protocol 3"). CDC refers to the fees-gen allocated to local stations as local fees-gen. Martin

written direct, 4.

185. Prior to 1998, over 99% of royalty fees were generated from carriage of distant

signals by cable systems because only a handful of Form 3 systems opted to not carry distant

signals. Although these zero distant signal systems were subject to the minimum fee royalty

payments, CDC's allocation of them was relatively unimportant because the amount of royalties

involved was insignificant. Martin written direct, 2.
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186. Prior to 1998, WTBS was the most widely carried distant signal. Beginning in

1998 when WTBS ceased to be a distant signal, the number of systems that opted to carry no

distant signals increased f'rom 3'7 to 445. Correspondingly, thI: rrIinimu'rn .fees attributable to

these zero distant signal systems (i. o., the local fees-gen) increased from $330,000 in 1997-2 to

over $ 10.5 million in 1998-2. Martin mitten direct, 2-3, 5.

187. CDC sumInaiizes fees-gen data allbclted tb the~ various station ~ed:

Independents, Network Affiliates, Non-commercial Educational, Canadian, Mexican, and Low

Power. Martin written direct, 2.

188. The sub,stantial increase in minimumI feI:s Paid bg cable sy&terhs after 1997-2 'also

affected CDC's calculation o:f aggregated fees-gen forI thb trek major station types. Between

1997-2 and 1998-1, total fees-gen: (a) for Independent stations decreased by 44&o, (b) for

Network Af61iates increased by 108.7',4, and (c') for Educational stations increased by 251.5%.

Martin written direct, 5.

189. Prior to 1998-1, distant fees-gen differed very little from total fees-pen'. a0

calculated by CDC because the local fees-gen was such. a small amount. The 1998-1 CDC

analysis showed a large dIifference between the distant and the total fees-gen columns for th|I,

network and educational station types because local fees-gen had grown substantially. The

difference between Total Fees-gen and Distant Fees&Gdn in 97-2 and'98-1, expressed as a

percentage ofDistant Fees-Gen, shows the growth in local fees:
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1997-2 1998-1

Independents 0.194% 15.513%

Network Affiliates 4.450% 77.390%

Educationals 5.231% 126.020%

Martin written direct, 6.

190. The increase in total fees-gen for Network Affiliates and Educational stations

were due to CDC's allocation protocols. Martin written direct, 6.

191. Total fees-gen for Network Affiliates and Educational stations, as allocated by

CDC, more than doubled between 1997-1 and 1998-2 even though their distant subscribers and

instances of distant carriage were virtually unchanged. In contrast, total fees-gen, distant

subscribers, and instances of carriage for independents all changed by roughly the same rate.

Martin written direct, 6-7.

192. Applying the strict DSE value approach and recalculating the fees-gen for the

station types, it is clear that as a result of the minimum fee effect, the fees-gen for Educational

stations were increased from roughly $ 1.3 million to almost $ 1.9 million and the fees-gen for

Networks Affiliate stations were increased from about $3.1 million to $3.6 million. On the other

hand, the minimum fee effect caused fees-gen for Independent stations to decline &om $34.8

million to $33.8 million. Martin written direct, 7-9.

193. In addition, distant fees-gen for Educationals and Networks greatly increased

between 1997-2 and 1998-1, because of the effect of the below 1.0 DSE systems ("CDC Protocol
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2"). This occurred even though distant subscribers ~d instantes'of'di&tMt carriage for those

station types changed little. Maxtin written direct, 7l

194. Applying a strict DSE value approach and recalculating the fees-gen brings the

1998-1 carriage and subscriber statistics for the three station types more in line with the changes

in fees gen that would be expected based on the percentage changes in distant subscribers and

distant instances of carriage for the different station t~es between 19'97-2 and 1998-1 than

without the recalculation. Martin vmtten direct,!)-10.

30



Robert Seiber

195. Average audience or ratings measure the average number of households or

persons watching at, or for, a particular amount of time. Seiber, 1990-92 written direct, 11.

196. While attitudinal studies explain the "why" of subscriber behavior, television

viewer ratings describe that behavior in some detail. Seiber, 1990-92, tr. 3767.

197. In a free market, superstations would be able to offer local advertising time to

cable operators, just as cable networks are able to do. Seiber, 1990-92, tr. 3954.

198. The principal consideration in putting together a program lineup, in the

superstation context, is maximizing the audience, which is the same as satisfying cable

subscribers. Seiber 1990-92, tr. 4108-09.

199. Television ratings measure consumers'ctions. Seiber, 1990-92, tr. 4166.

200. Television ratings reflect both viewer intensity and the extent to which they watch

the program regularly. Seiber 1990-92, tr. 4166.

201. Survey respondents often tell surveyors what the respondents think the surveyors

will want to hear. Seiber 1990-92, tr. 4171-72.

202. Mr. Sieber developed Nielsen television ratings for WTBS and used them to make

program purchasing and scheduling decisions for the station. Seiber, 1990-92 written direct, 21;

1990-92 tl. 3747.
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203. Nielsen ratings are important to WTBS in purchasing programs, in negotiating

. advertising rates, and are used by cable operators in considering which services to provide to

subscribers. Seiber 1990-92, tr. 3747.

204. The use of Nielsen ratings is widespread. Cable operators are family Wth

national ratings and they further rely on Nielsen ratings for information about their region.

Seiber, 1990-92,tr. 3751-52, 4160-61.

Paul Lindstrom

205. A Nielsen rating is a statistical estimateiofl the npom~ber of people aewing a

particular program or a particular channel at a point in time. Lindstrom, tr. 7184.

206. Ratings provide an estimate of television ~audience~sise and'are a 'barometer of

viewing habits. Nielsen's charter as an independent measurement service is to provide b'oth'he

buyer and seller of time with unbiased estimates of viewing behavior. Lindstrom written direct,

207. Nielsen provides ratings information for virtually all of the players in the

television business — essentially for the broadcast networks,'he cable networks, large multiple

system cable operators, local cable systems, and local television stations.:Buyers andsellers'ust.'ielsen

data to determine the number of viewers to a given program or network. Lindshom, tr.

7184-85.

208. Nielsen's "People Meter" measures what channel the television set is tuned. to

electronically collect viewing information &om the people in the household. Lindstrom written

dn'ect, 3.
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209. The metered methodology records both household and demographic viewing data.

Lindstrom, tr. 7188-89.

210. The People Meter is installed on every television in the household. Lindstrom, tr.

7413.

211. Use of the meter-based study allows Nielsen to measure viewing of every minute,

every day, 365 days a year. Lindstrom, tr. 7197.

212. Nielsen's meter-based study avoids known biases that exist with the diary data

gathering method. Lindstrom, 1990-92 tr. 8075.

213. Continuous measurement increases the reliability of Nielsen's meter study

because of the significant number of sampling points measured. Lindstrom, tr. 7201-03.

214. The People Meter scans the status of the television set every 2.7 seconds. 90-92

Lindstrom, tr. 8041.

215. Most of the large multi-system cable operators {MSOs), which covers a majority

of the cable systems in the country, are subscribers to Nielsen data to determine how well

national cable networks are performing and to see what programming is popular. Lindstrom, tr.

7185-86.

216. Local cable operators subscribe to ratings data because they use advertising sales

as a secondary source of income. There is considerable amount of cable systems'elling local

ad availabilities ("avails"). Lindstrom, tr. 7185.



217. MSOs subscribe to local level metered information to gauge the ratings for their

systems or for regional interconnects. Lindstrom, tr. 7186.

218. Interconnects are groups of cable systems that sell t~heir combined subscribership

for advertising purposes. Lindstrom, tr. 7186-87.

219. The People Meter service was used in 1998l-99 by broadcast networks by

approximately 50 cable networks, and by national syndicated prAgr~ez's. Lindstrorri, tr. 7190.

220. The Nielsen Viewing Study that Program'upp'lier's commissioned. is a custom

analysis of the same People .Meter viewing data used to generate cable and broadcast network

ratings. Lindstrom written direct, 3-4; tr. 7177-78.

221. CDC supplied Nielsen with a listing of: stations CDC determined to be distantly

retransmitted in 1998 and 1999. Lindstrom written direct, 4.

222. The statI.ons in the CDC listing were ranked based upon the number of subscribers

that received the stations distant signals. To create each y'ear"s sample, each year's liktinIg df

distant stations and corresponding subscribers was divided into two groups - the 50 top-ranked

stations and all other stations. The top 50 stations were selected with certainty (meaning, they

were automatically included in the sample) and the reNaihdet of the stlatidns were systematically

sub-sampled. Lindstrom written direct, 4-5.

223. The top 50 stations:in the sample for 1998 and 1999, account for a sub'stahtiaI1

proportion of viewing minutes and subscribers. Therefore, vs.ation's in the remainder of the

sample would not have a sjignjificant impact on study results. Lindstrorn, tr. 7335-40.
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224. With regard to the remaining 130 stations in the sample for each year, the viewing

minutes were weighted (i.e., multiplied by an approximate value) to estimate the amount of

viewing for the additional stations not included in the sample. Lindstrom, tr. 7218-19, 7224-26,

7230.

225. Nielsen Media examined the schedule for each station in the sample and

systematically classified each program as belonging to a particular claimant group based on an

agreed upon set of rules. Lindstrom written direct, 5; PS Exs. 19 and 21.

226. Based on the local county analysis performed by MPAA, Nielsen Media

eliminated all viewing to each station that occurred within the station's local area. This means

Nielsen measures only distant viewing. Lindstrom written direct, 5.

227. Nielsen Media eliminated all network programs as well as other non-compensable

programs in its study. Lindstrom written direct, 5.

228. Nielsen Media categorized the distant cable viewing into claimant groups and

summed the data for each station to derive the end result. Lindstrom written direct, 6; PS Exs.

20 and 22.

229. Approximately 5000 households, at a given instant, across the U.S. are used for

the Nielsen national meter study (as of November 2002). The television industry considers the

sample adequate. Lindstrom written direct, 10.

230. The sample is a strictly geographic-based sample. A random geographic selection

should result in the correct representations of religion, demographic characteristics, or whatever

kinds of factors you might wish to measure. Lindstrorn, tr. 7203-04.



231. For the People Meter, Nielsen Medid ukes~ scien66d sampling procedures to

randomly select housing units &om the U.S. Census Bureau's count of all housing dnits in the

nation. Nielsen Media measured the 5000 homes each minute and each day of each yeai of thie

study. Bach minute measured for each household is a different sampling point. Lindstrom

written direct, 13.

232. Of the 5000 installed households, apprdxirhathly'4,200 households are 'intab (i.e.,

provide viewing data on a typical day). Lindstrom, tr. 7197.

233. During the 1990-92 period, approximately 2,100 actual cable households reported

data pertaining to distant signals. Lindstrom, 90-92 tr. 8100-01.

234. Assuming a 4,200 intab sample (i.e., data used. in tabulations). for 60 minutes) the

People Meter measures 252,000 household minutes (4,200 x 60 = 252,000) during an hour'.

Multiply this times 24 hours a day, seven days a week and you get 42,336,000 hokekoll

minutes (4,200 x 60 x 24 x 7 = 42,336,000). LindstromlwrJittQ dire(tt, 1'3-14.'35.
Nielsen Media systematically turns over its'ample households huch that no

household is in the sample for more than two years. Lindstrom, tr. 7197-98.

236. Although the average number of installed Nielsen households is 5000, because

Nielsen Media regularly re&eshes its sample, the gross number of different households that

contributed to the Nielsen study in 1998 and 1999 wN apprdxhhatbly'8,800'households in each

year. Lindstrom, tr. 7197-99.

237. Examining viewing over time further enhances the con6dence in the viewing

results. Lindstrom written direct, 11.
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238. The Nielsen Study reports the data in viewing quintiles. Quintiles are groupings

of households or individuals in blocks of twenty percent of the total sample segregated by

relative amount of television viewing. This allows the user to see differences for the heaviest

twenty percent of viewers as compared to the lightest twenty percent, and each increment in

between. Lindstrom written direct, 14.

239. This quintiles data indicate that the viewing results are not unduly influenced by

heavy viewing individuals and that heavy viewers do not behave substantially differently from

the rest of the viewing audience. Lindstrom written direct, 14-15.

240. Standard errors provide a measure of the confidence a user can have that the

results of a study reflect the results of a census study. Standard error is a reflection of a variety

of factors including sample size, the magnitude of the result, the number of sampling points or

duration, the correlation of viewing, and the number of discreet households that viewed the

program type. Sixty-five times out of 100 the result measured would be within one standard

error of a census, 95% of the time it would be within two standard errors, and 99% of the time it

would be within three standard errors. Lindstrom written direct, 15-16; tr. 7180.

241. On an overall basis, there is slightly lower viewing of Program Suppliers

programming among the heavy viewing quintile group, and viewing for Program Suppliers is

more consistent across the quintiles than Commercial TV. Lindstrom, tr. 7240-41.

242. For 1998, the full year distant signal viewing results by households are as follows:
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Percent
Share

Program Suppliers

Joint Sports Claimants

National Association ofBroadcasters

Devotional Claimants

58.9%

9.0%

1¹.4%

0 7o/o

PBS 16.9%

PS Hx. 20

Other Programming

Total

1%

1PP P%

243. For 1999, the full year distant signal viewing results by households are as follows:

Percent
Share

Program Suppliers

Joint Sports Claimants

National Association ofBroadcasters

Devotional Claimants

P%

7i.9 Zo

15 0%

09%

PBS 15 1%

Other Progaunming 1%

Total 100.0%

PS Ex. 22

244. For 1998, the full year distant signal viewing results by demographic groups are

as follows:

38



2-17 18-49 50+

Program Suppliers

Joint Sports Claimants

National Association ofBroadcasters

Devotional Claimants

9.4% 3.8% 8.9%

14.4% 4.3% 9.8%

0.5% 0.2% 0.8%

59.1 % 67.2% 71.3 % 41.0%

12.9%

25.0%

0.4%

PBS 16.5% 24.4% 9.1% 20.6%

Other Programming

Total

.1%

100%

.1%

100%

.2%

100%

.1%

100%

PS Ex. 20

245. For 1999, the full year distant signal viewing results by demographic groups are

as follows:

2-17 18-49 50+

Program Suppliers

Joint Sports Claimants

National Association ofBroadcasters

Devotional Claimants

8.1% 3.5% 5.0%

14.8% 5.6% 13.1%

.8% .3% .8%

59.5% 67.3% 67.9% 43.2%

14.9%

22.7%

1.0%

PBS 16.8% 23.3% 13.1% 18.1%

Other Programming

Total

.1%

100%

.0%

100%

.1%

100%

.1%

100%
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246. Ratings can be calculated from the results of Nielsen Media"s viewing datk..

Lindstrom, tr. 7209, 7220-22.

247. Nielsen Media has never before provided demographic data fcIr IrogaltII

distribution proceedings. It has done so for this proc,ceding in response to criticism that

household viewing data did not allow an examination on a person-by-person basis. I.indstrom,

tr. 7234.

248. Nielsen Me,dia has never before provided quintile data for royalty distribution

proceedings. It has done so for this proceeding in response to past criticism that heavy viewers

unduly influenced household viewing resujits. Lindstroin, IT. 0236-37.

249. Viewing behavior of viewers ofProgram Suppliers'rograms (from light to heavy

viewers) are consistent. Lindstrom, tr. 7238.

250. A higher percentage of heavy viewing occurred to local programs (Comrner'cial

TV) in 1998. Lindstrom, tr. 7240.

Paul Donato

251. Mr. Donato is the highest ranking statistician at Niels'en Media, Donato, tr. 7446.

252. The Nielsen Vi.ewing Study is based on Nielsen Media's People Meter data. The

People Meter measures the channel to which a te,levision set IIs bmed and provides a mechanism

for Nielsen Media to measure which viewer is watching the televii.sion. Donato vTitten direct, 3.

253. For the last several year., People Meters have'betn Considered the most acct'atd

viewing measurement tool in use throughout the world~. The People Meter service i.s tlIje kurrIentj
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standard of television audience measurement in almost all of the world's television economies.

Donato written direct, 3-4.

254. People Meters are not affected by memory-related issues that could influence

people's ability to recall watching one station over another. Donato written direct, 4.

255. The phenomenon of tuning without viewing has no impact on the results of the

Nielsen Viewing Study. Donato written direct, 4-5; tr. 7452.

256. The National People Meter service utilizes a sample of over 5,000 households,

which are selected using an area of probability sample covering the entire United States. Using

techniques closely monitored by the industry's Media Ratings Council (MRC). Donato written

direct, 5.

257. Nielsen's national service received unanimous accreditation Rom all voting

members of the MRC. Donato written direct, 5.

258. The accreditation covered key areas of Nielsen's data-gathering methodology,

including concepts, incentives, and response rates. Donato, tr. 7495.

259. Although poor response rates can lead to sample bias, Nielsen Media's national

response rates are among the highest in the world for any panel survey on a probability sample.

Donato written direct, 6.

260. Of the 5,900 randomly selected initially-predesignated households, about 15% are

being recruited at any given time. Over 60% initially agree to provide ratings data. Donato

written direct, 6.
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261. The initial cooperation rate for January 1999 was 64.2",4 of the initially-

predesignated households. The ongoing cooperation ate, aftler kdj6sti'ng for subsequent refusals

and drop-outs, was 55.3%. Donato written direct, 6'„ tr.'460-'62.'62.

The intabulation ("intab") rate among predesign'ated h'ouseholds was 41.i3% for

January 1999. These rates far exceed most of the rates characterizing U.S. survey research.

Moreover, this rate far exceeds the response rates evidenced in other countries. Donato written

direct, 7.

263. Nielsen uses a. variety of substitution and control procedures to ensure that its

sample is Bee of non-response bias. Nielsen tracks, demographic representation for all key

demographics and this procedure yields excellent demographic representation. Nielsen has

achieved this representation through a siynficant piogiani of research and development. Donato

written direct, 7-8.

264. Nielsen increased its national sample from 400(i) to 5000 television householders

between the 1990-92 period and the 1998-99 period. The proportion of cable households m

Nielsen's national sample also grew dmmg the same period. Donate written direct, 8-9.

265. The differences in sampling errors associated with samples of 4,000 and 9,000 is

relatively small. Donato vmitten direct, 9.

266. Nielsen's study does not project individual ratings to individual programs in

individual markets. Instead, it is a study of aggregate distant viewing - - viewing over al.l

markets outside of a station's iindiividual market. Doinatio writiien direct, 10'.
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267. On average, aggregated over all distant markets, the viewership rating is expected

to be within a standard error of the true rating. When averaged over all programs and telecasts,

the share of viewing is expected to be even more accurate. Donato written direct, 10.

268. Relative error represents the standard error as a percentage of the size of the

estimate. Therefore, the relative error is more generally used to evaluate the size of the error

relative to the estimate itselfbut less likely to be used in considering the difference between two

estimates. Donato written direct, 12.

269. The allocation methodology used in the Nielsen special study is one where the

total number of minutes viewed across all persons, and across all program types, are aggregated.

Using this as the denominator, the total number of persons minutes viewed within a particular

program type serves as the numerator, and it is the ratio of this numerator to the aggregate

denominator that offers the share of total minutes viewed. Donato written direct, 12-13.

270. Twenty years ago, a 50% response rate to a survey was a very achievable number

for most survey research applications. Currently, most media research, which is using telephone„

has response rates in the mid-30s. Donato, tr. 7469.

271. Nielsen has a 5,000-person panel with no person remaining in a panel for more

than two years. The sample is divided into one-24th replicates, so that every month a specific

one-24th can be rolled out of the sample and replaced. This systematic replacement yields a

gross number ofhouseholds of about 7,500 in a year. Replacement ofvoluntary departures &om

the panel increases the gross number of households measured in a given year to about 8,500.

Donato, tr. 7464-65.
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272. Compared with diary studies, children and young children',s viewing increases

when measured with People Meters. Children are better at pushing the People Meter buttons

than many adults. Donato, tr. 7485-86,

273. The statistical concept, that is highly published,'of "effective sample size" plays

an important role in the evaluation of Nielsen sample size. 'This rule of thumb doubles the

effective sample size when the same group is measured multiple times over the course of a

month. Donato, tr. 7517-18.

274. The stations in the Nielsen Viewing Study that are riot selected with certainty are

properly stratified and weighted and are representative of the remaining population of stations

not in the study samples for 1998 and 1999. Donato, tr. 7457-60.

275, Panel participants are coached on how to Pec6rd viewing and are constantly

monitored, via a fatigue study, to ensure compliance with Nielsen's instructions. Donato wrIitten.

direct, 7475-76, 7486.

276. Most viewing to a broadcast station occurs withiri the station's DMA. Donato, tr.

7507.

Dr. Arthur Grueu

278. Attracting and retairiing subscribers and inducing them to purchase additional

services are ofparamount Iimportance to cable system operators. Gruen written direc:t, 4.
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279. Between 1990-1992 and 1998-1999, cable operators faced the emergence of

Direct Broadcast Satellite (DBS) as a competitive threat and limited opportunities for revenue

growth. Gruen written direct, 4.

280. Cable operators responded by introducing new services that appealed particularly

to people in the 18-49 demographic, and basic services and distant signals became a platform to

market those services. Gruen written direct, 4.

281. Cable operators value subscribers in the 18-49 demographic and allocate their

license fee payments to cable networks based on that valuation. Gruen written direct, 4.

282. Distant signals compete with cable networks for scarce channel capacity. Gruen

written direct, 4-5.

283. Cable operators consider the appeal of the programming carried as well as

copyright fees paid in choosing to carry distant signals. Gruen written direct, 5.

284. Cable operators consider the appeal of the programming as well as license fees

paid in their selection of cable networks to carry. Gruen written direct, 5.

285. If a market existed for distant signals, cable operators would apply the same

criteria in selecting and paying for distant signals as they do in selecting and paying for cable

networks. Gruen written direct, 5.

286. The fees paid in the cable network program services market reveal the value of

those programs to cable operators. Gruen written direct, 5.
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287. Cable system operators systematically pai'd rebore in 1998-1999 for higher-rated

networks than for lower-rated networks, indicating that ratings reflect the value of programming

to cable system operators. Glen written direct, 5.

288. In 1998-1999., cable operators were facing a more competitive environment,

including competition &om )3BS and potential competition &c)m telephone companies. Gruen

written direct, 5.

289. Cable operators responded by upgrading their~ plant and infrastructure to increase

channel capacity. They introduced di.gital tiers, added pay-per-vi.ew charmels, provided more

premium channels, and positioned themselves to offer subscribers broadband. Internet access'nd

telephony. Gruen written direct, 5.

290. Premium charnels, pay-per-view, enhanced te)Lephone service., and )astern'4ag4

are each used more intensively by people in the 1.8-%-49 age gLrobp. Gruel wh*tten direct, .5.

291. Cable system operators had an interest in selecting programming with an 18-49

demographic skew in order to establish the best platform to offer additional services. Gruen

written direct, 6.

292. Cable system operators in 1998 and 1999 allocated their license fee payments

among the top, middle, and bottom networks consistently with how advertisers allocating

advertising dollars. Gruen written direct, 6.

293. Advertisers place a greater value on 18-49 ratings than on household ratings~.

Gruen written direct, 6.
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294. Based on their spending patterns in the marketplace, cable operators value 18-49

viewership in virtually the same way as do advertisers. Gruen written direct, 6.

295. If a free market existed for distant signals, cable operators would value

programming on distant signals in the same way they value programming on cable networks, and

18-49 ratings would be an accurate barometer of the value of distant signal programs to cable

system operators. Gruen written direct, 6.

296. Nielsen viewing data are relevant to the value of distant signal programs to cable

operators, and viewing among people in the 18-49 demographic is the best measure of what that

value would be in a free market. Gruen written direct, 6.

297. In the case of local programs„PBS programs, and devotional programs, the

volume of programming was the primary contributor to their viewing shares, not the appeal of

the programs. Gruen written direct, 6.

298. For shows provided by Program Suppliers, the appeal of the programs was more

important than volume. Gruen written direct, 6.

299. Viewing shares by themselves understate the value of programming in the case of

Program Suppliers. Gruen written direct, 6.

300. Because of the reclassi6cation of WTBS as a cable network, PBS, the only

claimant group not carried on WTBS, received an artificial boost in its relative share of viewing

between 1992 and 1999 vis-a-vis programming on commercial stations. Gruen written direct, 6.
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301. The audience appeajl of PIBS di.tant programming declined between 1992'nd.

1999. Gruen written direct, 7.

302. Television stations are facing greater competition from cable networks for

syndicated programs. Gruen written direct,, 7.

303. Faced with more competition, television stations have increased. the license fees

paid for syndicated programs to obtain broadcast rights prior to cable rights. Gruen written

direct, 7.

304. High license fees for syndicated programs reflect the value placed by stations on

such shows. Gruen written direct, 7.

305. High-priced syndiicated shows contriibute to the popularity of distant signals and

contribute to the willin,mess on the paIt of cable system operators to choose distant signals over

cable networks. Gruen written correct, 7.

306. While variety may be important for cable system operators., it does not foll&ow'that

viewing levels are not important in the distant retransmis&io@ marketplace. Gruen written direct,

307. The util:ity of the cable service relative to its cost determines whether or not

someone will subscribe and whether or not they will remain subscribers. Gruen written direct,, 8.

308. According to economic theory, a produ'ct or service will be demanded. up to the

point where its incremental utiliIty per dollar of cost is equal to that of any other product or

service. Gruen written direct, 8.
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309. Consumers will buy a product or service if the utility equals or exceeds the cost,

which is a measure of the value of foregone opportunities to purchase other goods or services.

Gruen written direct, 8.

310. In order to attract and retain subscribers, it is essential for cable system operators

to offer program services that are popular. Gruen written direct, 8.

311. Popular services are more valuable to cable system operators than services with a

limited appeal. Gruen written direct, 8.

312. The appeal to viewers ofprogram ser vices was even more important in 1998-1999

than in 1990-1992 because cable operators were facing credible competition from DBS. Gruen

written direct, 8-9.

313. The first DBS services were launched in 1994 and by year-end 1999 there were

11.4 million DBS subscribers, representing 13.6 percent of the total multi-channel video program

distribution market. Gruen written direct, 9.

314. Among the net new multi-channel households in 1999, 65.3 percent became DBS

subscribers compared with 29.6 percent that became cable subscribers. Gruen written direct, 9.

315. With cable subscribers having the option to switch to DBS, a service with a

greater channel capacity than that enjoyed by most cable systems, the selection of services

becomes even more important for cable operators. Gruen written direct, 9.

316. The determination by cable operators ofwhich superstations to carry (also carried

on DBS) and which non-superstation distant signals to carry (not carried on DBS at that time)
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was even more important in 1998-1999 than in 1990-1.992 because of the new competitive

environment. Gruen written direct, 9.

317. If a free market for distant signals existed, cable operators would have an

incentive to pay more for distant signal programmmg with the widest appeal to subscribers, and

that incentive would be stronger in 1998-1.999 because of the DBS threat. Gruen written direct,

318. While no free market exists for distant signals, a &ee market does exist for cable

networks with cable system operators paying license fees to carry cable networks on their

systems. Gruen written direct, 9.

319. The decision about which cable networks to carry is equivalent to the decision

about which distant signals to carry. Gruen written direct, 9-10.

320. There were 174 national cable networks in 1998, while the average cable system

channel capacity was 61. Gruen wri.tten direct, 10.

321. Distant signals, and cable networks compete for scarce channel capacity. Giueh.

written direct, 10.

322. Cable system operators evaluate the 'contribution'of all available programming in

their selection of a package of services to offer subsciibers. Gruen written dn'ect, 10.

323. When cable systems choose to carry distant signals, they also choose not to c~
the excluded cable networks, and these choices reveal the preference of cable operators. Gruen

written direct, 10.
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324. The fees paid for cable networks reveal the value of programming on those

networks to cable operators. Gruen written direct, 10.

325. If a free market existed for distant signals, cable operators would apply the same

criteria in selecting and paying for distant signals as they do in selecting and paying for cable

networks. Gruen written direct, 10.

326. If ratings were a minor factor in determimng the value of distant signal

programming to cable system operators, ratings would also be a minor factor in determining the

value of cable networks to cable system operators, and there would be little relationship between

the license fees paid for networks and their ratings. Gruen written direct, 10.

327. If ratings reflect the value of a service to a cable system operator, license fees and

ratings would be related. Gruen written direct, 10.

328. Cable system operators systematically paid proportionally more for high-rated

networks than for low-rated networks, indicating that ratings are a good barometer of the relative

value ofprogramming to cable system operators and their subscribers. Gruen written direct, 10.

329. The variation in license fees is due to a number of factors, including the year a

network was launched, the year an agreement was reached or, in the case of ESPN, surcharges

related to NFL games. Gruen written direct, 11.

330. The average annual license fee per household for the 11 highest rated networks

was $3.61, compared with $ 1.34 for the middle 11 networks, and $ .80 for the lowest rated

networks. Gruen written direct, 11.
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331. In the actual marketplace where cable operators must decide what networks to

carry and how much to pay, on average, they systematically pay more for networks with higher

ratings than for networks with lower ratings. Green written direct, il.2.'32.

If ratings were not an important f'actor for cable system operator., they would not

pay so much more for high-rated networks than low-rated networks, Gruen written direct, 12.

333. If cable operators had to negotiate with distant signal copyright. holders, the

decision-making process would be comparable to their deci'sion.-making in the, choice dfcab'etworks

and the license fees they pay. Gruen writt'en direct,12.'34.

As with cable networks, the popularity of the programrrung carried on distant

signals would play a critical role in the deternmxxtion ofhow much that proy.amming is worth to

cable system operators. Gruen vmitten direct, 12,

335. As with cable networks, we would expect Cable Cyst'em'operators to pay more for

distant signals with higher-rated programming than for distant signals with lower-rated

programming. Gruen mitten direct, 12.

336. Advertisers do not value all viewers equally. Gruen written direct., 13.

337. Advertisers favor viewers in the 18-49 demographic bec'ause they believe that

segment of the populatiion is more liikely to switch brands and try new products, and is therefore

more likely to be influenced by advertising. Gruen written direct, 13.
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338. Ad rate asking prices for the prime time schedule for the broadcast networks for

the 1998-99 television season represent in relative terms how the networks expect advertisers to

value their programs. Gruen written direct, 13.

339. Household ratings and 18-49 ratings are not independent of each other because

programs that attract a large number of viewers in the 18-49 demographic are also likely to be

watched by a large number ofhouseholds, and vice versa. Gruen written direct, 13.

340. Some programs, however, appeal more to older viewers than to younger viewers,

creating a disparity between household ratings and 18-49 ratings. Gruen written. direct, 13.

341. In the 1997-98 season, 3" Rockfrom the Sun on NBC and Eids Say the Darndest

Things on CBS each had an average household rating of 8.3. Gruen written direct, 14.

342. The 18-49 rating for 3" RockPom the Sun, however, was 5.4 compared with 3.4

for ICids Say the Darndest Things. Gruen written direct, 14.

343. The top-16 shows ranked by ad rates for 30 second spots averaged $287,000 per

spot, the second 15 averaged $ 139,000 per spot and the bottom 15 averaged $96,000 per spot.

Gruen written direct, 14.

I

344. Overall, the combined differential in average ad rates for programs ranked by 18-

49 ratings was $28,000 compared to a differential of $39,000 for programs ranked by household

ratings. Gruen written direct, 15.

345. The 18-49 ranking was 28 percent closer than the household ranking to the ad rate

ranking. Gruen written direct, 15.
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346. Generally speaking, advertIisers distribute their spending more closely with 18-4'9

ratings than with household ratings. Green wIitten direct, 15.

347. 18-49 ratings represent a better predictor than household ratIings of the Valule df

programming to advertiisers. Gruen written direct, 15.

348. Advertisers'ehavior, wjInle based 'on'~'.oadcaIt network information, is

applicable to cable networks and distant signals. Gruen written direct, 15.

349. The launch of DBS in 1994 and passage of'the Telecornmunicatiions Act 6f 1.996

changed the competitive landscape for cable system operators. Gruen written direct, 16.

350. DBS gave households the option. of subscribing to an alternative service and thb

Telecommunications Act enabled telephone companies to provide video progra:mming to

subscribers in their telephone market areas. Gruen WAen direct, 16.

351. Cable operators faced an emerging threat Rom DBS and,a potential threat from

telephone companies. Gruen written direct., 16.

352. Cable operators responded to these competitive threats by investing $28.7 billion.

on construction and system upgrades. Gruen vmitten direct., 16.

353. These investments and. the investments pl'armed in the coming years—an

additional $26.7 billion was spent by cable system operators in 2000 and 2001—enabled cable

system operators to offer more channels and more services, thereby helping them compete with

DBS. Gruen written direct, 16.
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354. By 1999, 82 percent of cable homes were passed by cable plant with bandwidth of

at least 550 MHz compared with only 41 percent in 1996, which enabled cable system operators

to offer more channels. Gruen written direct, 17.

355. Average system channel capacity rose &om 39 channels in 1992 to 61 in 1998.

Gruen written direct, 17.

356. Cable operators also had the capacity to introduce digital tiers, increase the

number of pay-per-view channels, and offer subscribers additional premium channels. Gruen

written direct, 17.

357. In 1999, the'verage digital cable system offered 28 premium channels and 22

pay-per-view channels. Gruen written direct, 17.

358. In addition to more channels, the increase in bandwidth allowed for the delivery

of two-way interactive services such as broadband Internet access and telephony (typically

packaged with voice mail, call waiting and other enhanced services). Gruen written direct, 18.

359. These two-way services were not readily available on DBS. Gruen written direct,

18.

360. By 1998, 56 percent of cable subscribers were passed by activated two-way cable

plant, a figure that rose to 68 percent in 1999. Gruen written direct, 18.

361. In 1998, cable system operators had begun offering broadband Internet access and

cable telephone services to their subscribers. Gruen written direct, 18.
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362. For these investments to pay off, cable operators had to induce subscribers to

purchase new services. Gruen written direct, 18.

363. The role of. the basic cable package, evolved from an end product to a platform

&om which to market ancillary products and sevrices. Gruen written direct, 18.

364. Cable operators became interested in targeting subscri.bers who are likely to try

new products or switch brands (i.e,, subscribe to broadband Internet access, or switch from their

local telephone carrier to their cable system for telephony). Gruen written direct, 18-19.

365. Cable operators'nterests (in targeting subscribers likely to try new ptoductls

and/or switch brands) mirror those of advertisers th~at target ~the 18-49 demographic. Gruen

written direct, 19.

366. The services cable system operators wi:re~either~ latching or expanding had an

18-49 demographic skew. Gruen mitten direct, 19.

367. Cable subscribers tend to be younger than non-subscribers. Gruen written diect,

20.

368. Sixty-eight percent of cable households kerk headed 6y 'an adult 50-and-under

compared with 62 percent of non-cable households with a head of 50-and-under. Gruen written

direct, 20.

369. Because of the increased concentration of people 50-and-under among cable

subscribers, cable operators have a preference for programs targeted to that group. Gruen written

direct, 20.
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370. The results of Interactive Media Associates survey conducted by Wilkofsky

Gruen Associates, Inc., which consisted of 2,145 interviews provides the following results:

Percent ofHouseholds Headed b an Adult 50 or Under

Category
of Service
Cable
Pay Cable
Pay-Per- View
Internet
Voice Mail
Enhanced Telephone

Subscribers/
Users

68
73
77
84
85
78

Non-Subscribers/
Non-Users

62
63
65
65
65
58

Gruen written direct, 19-21.

371. A 1998 survey of Internet users by Narrowline Media Research indicates that the

18-49 age group comprised 79.6 percent of all internet users. Gruen written direct, 21.

372. Cable operators that want to market the newly available premium suites, the

expanded pay-per-view offerings, broadband Internet access, and voice mail and enhanced

telephone services want to target subscribers in the 18-49 age group. Gruen written direct, 22.

373. On balance, cable systems allocated their license fee payments in 1998 and 1999

among the top, middle, and bottom networks closely to the way advertisers did. Gruen written

direct, 23-25.

374. Because advertising is a reasonable proxy for 18-49 viewing, we can conclude

that cable operators similarly valued 18-49 viewership. Gruen written direct, 25.

375. The actual marketplace behavior of cable system operators shows that not only do

they pay higher license fees to cable networks with higher ratings, but also, in even greater

measure, cable operator license fee spending more closely follows the pattern of advertiser
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spending, which in turn is principally influenced by the 18-49 dkm6grhphic. Gruen wriitten

direct, 25.

376. Cable operators'arketplace behavior demonstrates that 18-49 ratings represent a

more important measure than household ratings in valuing programming. Gruen written dit'ect,

25.

377. If a &ee market existed for distant signals, cable operators would value

programming on distant signals in the same way they value prograrruning on cable networks, i and

18-49 ratings would be the superior metric to value distant signal. programs. Gruen written direct,

378. Nielsen viewing data are relevant to the value of distant signal programs to cable

operators, and viewing among people in the 18-49 age group is the best measure of that value.

Gruen written direct, 26.

379. For the four sweeps periods (February, May, July, and. November) Program

Suppliers accounted fair the largest number of vi!:wing minutes among peopile in the 18-49

demographic with more than six times the total for l.ocal, the next highest category. Gruen

written direct, 27.

380. On a percentage basis, Program Suppliers represented 72.1 percent of total

viewing in this demographic with Local at 11.2 perdenlt; PBS, 10.2 pe1'ceht; Sports, 5.7 p'erc'ent,',

and Devotional at 0.8 percent. Gruen written direct, 27,

381. On a full-year basis, Program Suppliers also had the highest number of viewing

minutes at 6.2 million. Gruen written d:irect, 27.



382. Program Suppliers viewing minutes were more than six times Local, which were

second at 1.033 million, followed by PBS at 1.004 million, Sports at 608,143, and Devotional at

68,947. Gruen written direct, 27.

383. Program Suppliers accounted for 69.6 percent of total viewing with Local at 11.6

percent, PBS at 11.3 percent, Sports at 6.8 percent, and Devotional at 0.8 percent. Gruen written

direct 27-28.

384. The relative shares of viewing represent a combination of program volume

(quarter hours) for each category and program popularity. Gruen written direct, 29.

385. Viewing minutes per quarter hour measures viewership per program, which is

analogous to ratings. Gruen written direct, 29.

386. If viewing minutes per quarter hour were equal for all categories, each program

would, on average, be watched by the same number of viewers, and on a program basis, each

category would have equal appeal or avidity to viewers. Gruen written direct, 29.

387. The avidity of viewers to each program category can be discerned by whether the

proportionate share of viewing minutes per quarter hour is above (more avidity) or below (less

avidity) 1.0. Gruen written direct, 29.

388. With respect to the Local, PBS, and Devotional categories, there are more quarter

hours than viewers. Gruen written direct, 29.

389. In the case of Local, for example, the ratio of viewing minutes to quarter hours is

0.90 for the sweep periods, which means that the number ofviewers is 10 percent lower than the



number ofquarter hours, thus.showing less avidity by viewers for local programs. Green written

direct, 29.

390. With PBS, the ratio of viewing ~utes tb q'uarter hours is only 0.36, Which is

reflective of low program appeal, or avidity. Gruen'written direct, 29.'91.

Program Suppliers'rograms have a higher than average avidity, which means

the appeal of the programming contributes more to their viewing shares than program volume.

Gruen written direct, 30.

392. With Program Suppliers, the ratio of viewing minutes to quarter hours is 1.46,

indicating that the popularity of the shows contributes 46 percent more to viewing minutes than

the number ofquarter hours. Gruen written direct, 30.'93.
Avidity among 18-49 viewers of the average Program Suppliers program is 7.7

times higher than the average Devotional program, 4.1 times higher than the average PBS show,

and 62 percent higher than the average Local show. Gruen written direct, 30.

394. Pull-year Nielsen data show less than average avidity for Local, PBS, and

Devotional, with volume being the primary contributor'o'vidwihg aha'res.'ru& written direct,

31.

395. In contrast, a higher than average avidity demonstrates that program appea1 is the

primary contributor for Program Suppliers and Sports. Green wxitten dhrect, 31.'96.

Program appeal or avidity is more important than'the number ofprogram hours in

determining the value ofprogramming to cable system operators. Gruen written direct, 31.

60



397. Viewing shares by themselves understate the value of programming for Program

Suppliers, while overstating the value of Local, PBS, and Devotional programnung. Gruen

written direct, 31.

398. Since the proceedings allocating cable royalties for the 1990-1992 period, there

has been a significant change in the marketplace. Gruen written direct, 32.

399. In 1990-1992, WTBS, the superstation with the largest reach, was a distant signal

on virtually every cable system. Gruen written direct, 32

400. In 1998, that superstation became TBS, a cable network, and ceased to be a

distant signal. Gruen written direct, 32.

401. Of all the claimant groups, PBS was the only one whose programming did not

appear on WTBS. Gruen written direct, 32.

402. The number of PBS stations included in the Nielsen samples rose &om 35 in 1992

to 44 in 1999 with a commensurate increase in the number of quarter hours for PBS. Gruen

written direct, 32.

403. Between the 1992 and 1999 sweep periods, the number of quarter hours of PBS

programming rose by 108,491. Gruen written direct, 32.

404. When measured on a full-year basis, the number of PBS quarter hours increased

by 378,501 between 1992 and 1999. Gruen written direct, 32.
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405. Notwithstanding the increase of 108,491 in quarter hours between the 1992 and

1999 sweep periods, the number of viewing minutes for PBS fell by 16,485. Gruen written

direct, 33.

406. On a full-year basis, the 378,501 increase in quarter hours for PBS was more than

Qve times the 67,512 gain in viewing minutes. Gruen written direct, 33.

407. On a percentage basis, despite increases ofmore than 30 percent in quarter hours,

the number of viewing minutes for PBS fell by 4.0 percent between the 1992 and 1999 sweep

periods, and rose by only 5.4 percent for the full year. Green written direct, 33.'08.
The audience appeal ofPBS programming, and the value of that programtning to

viewers and cable operators, declined between 1992 an6 1999. Or&en written direct, 33.'09.
The fact that WTBS became a cable network did not affect viewing minutes for

PBS as it did for all other program categories. Gruen written direct, 34.

410. One reason for a decline in PBS viewing could have been the launch ofneW cable

networks with programming appealing to viewers interested in PBS programming. ~ Glue

written direct, 34.

411. HGTV, the History Channel, and ~al~Pl&et Nerd launched in 1994, 1995,

and 1996, respectively, and by year-end 1999, each reached more than 50 million housbhdldsl.

Gruen written direct, 34.



412. Several digital channels with possible appeal to PBS viewers were also launched,

including a suite of Discovery channels, BBC America, and the Science Channel. Gruen written

direct, 34.

413. These new channels may have contributed to the decrease in PBS viewing on

distant signals. Gruen written direct, 34.

414. PBS is also the only claimant category where the entire station consists of one

type (PBS) ofprogramming. Gruen written direct, 34.

415. Consequently, unlike the other claimant groups, royalty fees paid by cable

operators for distant carriage ofPBS programs can be separately identified. Gruen written direct,

34

416. PBS programming declined in appeal between 1992 and 1999 when measured on

a household basis, and attracted fewer 18-49 viewers per quarter hour than any other claimant

group except Devotional. Gruen written direct, 34.

417. If PBS's award is higher than the royalties paid for PBS stations, the difference

will be generated &om stations carrying no PBS programming. Gruen written direct, 35.

418. The market for syndication has grown more competitive in the late 1990s as cable

networks began more aggressively competing for syndicated programs with television stations.

Gruen written direct, 35.
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419. The programs being sought by cable networks were not limited to hour-.long

dramas, the traditional market for syndicati.on on cable, but,also included popular half-hour

comedies, the traditional market for syndication on television stktiohs. G&en written clirect, 35.

420. Popular half-hour comedies such as Akidfeld, Hoke Impmvement, Ellen, ~and

Cheers were among the half-hour comedies slated for carnage on cable networks. Gruen written

direct, 35-36.

421. In the face of new competition, television stations have increased the license fees

paid for syndicated programs to secure their over-the-air syndicatiorr exposure prior to cable.

Gruen written direct, 36.

422. License fees per episode for synclicated programs in the 1995-1998 period

averaged $2.5 million, well in excess of the $ 1.7 million average for the 1986-1994 period.

Gruen written direct, 36.

423. High price points for syndicated programs reflect the value placed by statjions on

such shows. Gruen written direct, 36

424. Excluding PBS, Program Suppliers account for 80.4 percent of 18-49 viewing in

the 1998-1999 sweep periods, and 78.4 percent on a full year ba@s. ~ Gruen written direct, 37.

425. Parity is de:Gned as the point where the ratio of viewing minutes per quarter hour

equals one. Gruen written direct, 38.

426. By selecting the midpoint between the Parity ldll and the actual ratio of viewing

per quarter hour as an adjustment factor, popular formats are given greater weight without
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negating the role of programming volume in allocating copyright payments. Gruen written

direct, 38-39.

427. For example, viewing minutes per quarter hour for the sweep periods for Program

Suppliers was 1.46, and by taking half the differential between 1.46 and 1, the viewing minutes

for Program Suppliers are raised by a factor of 1.23. Gruen written direct, 39.

428. In the case of Local, the ratio of viewing minutes per quarter for the sweep

periods was .90, and taking half the differential between .90 and 1, viewing minutes for Local are

adjusted by a factor of 0.95. Gruen written direct, 39.

429. When these adjustments are made for each category and the shares recomputed,

the share for Program Suppliers is 72.8 percent for the sweep periods, and 69.0 percent on a full-

year basis. Gruen written direct, 39.

430. Applying these revised share computations, the share for Program Suppliers is

approximately 70 percent when computed for the sweeps and 66 percent when computed on a

full year basis, and an average of the two yields a share of 68 Percent. Gruen written direct, 40.

431. An outlier is a data point that is relatively far away &om the average value of a

series, on either the high end of the range or the low end of the range. Gruen, tr. 8025.

432. When calculating the average license fees for the first tier, second tier, and third

tier in Appendix A, Dr. Gruen performed additional calculations that excluded outliers and found

that the relationship between the tiers stayed basically the same. Gruen, tr. 8027.
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433. If ESPN, whose license fee is significantly higher than the average, is removed

Rom the first tier, the average license fee is still,substantially higher than the mid.-level networks.

Gruen, tr. 8026.

434. If both ESPN and TNT are removed &om the first tier, the average for the

remaining nine networks in the tier is still substantially higher than for the second tier. Gruen, tr.

8026.

435. ESPN has an array of sports programming, and does not carry only live college

and professional team spoNs. Goien, tr. 8028.

436. A smaller grouping of networks for these comparisons, for example, using 'a

network-by-network analysis, will miss the overall relationship among the data„and, mstead.,

provide limited information about specific features of individual networks. Gruen, tr. 8028-29.

437. In analyzing whether or not to carry a particular signal, a cable system operator

would want to look at issues such as how long subscription revenues for that signal are 1&kely to

last. Gruen, tr. 8031.

438. One important consideration in whether subscription revenues associated with a

particular signal are likely to last is the demographic profile ok that signai.'Gruen, tr. 8031-33.

439. The NAACP Regression Model does not provicle a marketplace valuation of

programs to cable system operators. Gruen written rebuttal., 1.
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440. NAB's Model relies on royalties as the valuation measure, rather than on the

mandate of the CARP, which is to simulate what would occur in a &ee market. Gruen written

rebuttal, 1.

441. NAB's Model is materially deficient analytically, and has no practical use for

royalty allocation purposes. Gruen written rebuttal, 1.

442. Dr. Ducey's testimony does not take into account the changing environment faced

by cable system operators between 1990-92 and 1998-99, and ignores the importance and effects

of new ancillary revenues and competition &om DBS that were important in 1998-99, but not in

1990-92. Gruen written rebuttal, 1.

443. The higher fees received &om the conversion of WTBS to a cable network

demonstrates the significant marketplace value of movies, syndicated series and sports. Gruen

written rebuttal, 1.

444. The share of the 2-to-5 population, a demographic important to PTV, declined

between 1990-92 and 1998-99. Gruen written rebuttal, 2.

445. In 1998-99, cable operators elected to carry a lower share of distant signal PTV

stations among all PTV stations when compared to the carriage of commercial stations as a share

of their respective universe. Gruen written rebuttal, 2.

446. That behavior indicates that public television had a lower marketplace value than

other program categories. Gruen written rebuttal, 2;



447. PTV, along with other claimants, benefited f'rom the presen'ce of WTBS in the

royalty pool in 1990-92. Gruen written rebuttal, .2.

448. The license fees for TBS as a. cable network were three or four times the

copyrights fees paid for WTBS as a dkistant signal, indicating that TBS was substantiall&

undervalued as a distant signal. Gruen written rebuttal, 2.

449. Since there is no comparable evidence to show that PTV programming was rnoite

undervalued than progrannning on WTBS, there is no atialgical basis to support an increased

share for PTV. Gruen written rebuttal, 2.

450. By operation of statute, the Canadian claimants should only be entitled to

participate in an allocation of inirjmwmn fees related to stations in the Canadian compulsory

licensing zone while other cjlaimant groups would allo khan i6 t6e minimum fees paid id. th'e

Canadian zone. Gruen written rebuttal, 2.

451. No evidence shows that the appeal of Canadian programming was a lure for

distant subscribers. Gruen wrjitten rebuttal,, 2.

452. Canadian distant signals would be worth more to U.S. cable system operators if

they broadcast more U.S. programming. Gruen written rebuttal, 0.

453. Music does not differ from other integtal ~coitnpenents ~of programming, such as

special effects or the quality of o:n.-screen talent or scripts. Griien written rebuttal, 3.

454. If share were allocated to program components, any increase iu the volume of

music may be offset by increases in other program components. Gruen written rebuttal, 3.
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455. In NAB's Regression Model, the independent variables are used to explain

variation in royalty payments for distant signals. Gruen written rebuttal, 4.

456. The CARP is not charged with explaining variations in royalty payments, which

are set by statute, not determined by the marketplace. Gruen written rebuttal, 4.

457. Dr. Rosston's regression model does not address, let alone measure, the market

value of different categories ofprogramming on distant signals, which is the task assigned to the

CARP in distribution proceedings. Gruen written rebuttal, 4.

458. Royalty fees are calculated using Gross Receipts and DSE values. Gross Receipts

is determined by multiplying number of subscribers by monthly subscriber rates. Across cable

systems, there is far more variation in subscriber counts than in the number of DSEs or monthly

subscriber rates. Gruen written rebuttal, 5.

459. Most of the variation in royalty payments across systems shown in NAB's Model

can be accounted for by the variation in subscribers. Gruen written rebuttal, 5.

460. Very little of the variation in royalty payments shown in NAB's Model is

explained by program category minutes. Gruen written rebuttal, 5.

461. When the control variables (which include subscriber counts) in the NAB

Regression Model are isolated, they explain 68.8 percent of the variation in royalties across cable

systems. The number of subscribers is the dominant contributor. Gruen written rebuttal, 5.
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462. The number of program minutes for all program categories together explained

only 1.8 percent of the variatjion in royalties across cable systems, and thus, at best, play only an

incidental role in the determination of royalty payments. Gruen written rebuttal, 5.

463. Because NAB"s regression analysis measures only the variations in royalties and

not the marketplace value of the program categories, the resultant values simply reflect thk

control variables, and have very little to do with differences in the value of program categories.

Gruen written rebuttal, 6.

464. Marginal or incremental value is the value of the last unit. Glen written rebuttal,

465. Average value is the value of the "t ~ical" unit, giving equal weight to all u:nits.

Gruen written rebuttal, 7.

466. Marginal value can be the same as a'verage value only if the value of the last unit

is the same as the value of all previous units. Gruen written rebuttal, 7.

467. Total value is the cumulative value of all xinith. It dan'e derived by adding the

value of the first unit plus the value of the second unit wd so bn. Gruen written rebuttal, 7.

468. In general, the average value (or "price") of all units is substantially higher than

the marginal value of the last unit. Gruen written rebuttal, 7-8.

469. The NAB Regression Model's coef6cients m.easure the marginal value of

program minutes for the different cjlaimant categories, and not the average value. Gruen written.

rebuttal, 8.



470. Dr. Rosston multiplies the coefficient ofprogram minutes for each claimant group

by the number ofminutes to derive his measure of total value. Gruen written rebuttal, 8.

471. As the program coefficients measure marginal value, Dr. Rosston's total value

calculations must implicitly assume constant (rather than duninishing) marginal utility, contrary

to established economic principles ofdiminishing marginal utility. Gruen written rebuttal, 9.

472. Because the value of earlier units is greater than the value of the last unit,

measuring total value based on the marginal value of the last unit necessarily understates the

total value. Gruen written rebuttal, 8.

473. If cable television stations and cable system operators made their purchase

decisions on the basis of constant marginal utility, according to Dr. Rosston's calculations, cable

system operators would choose to carry only sports (with the highest coefficient) to maximize

their profits. Gruen written rebuttal, 10.

474. Since cable operators do not act in that manner, the Model's approach is invalid.

Gruen written rebuttal, 10.

475. The number of programming minutes for Program Suppliers in the NAB's

analysis is approximately three times that of public broadcasting, more than four times that of

commercial TV, 16 times that of sports, 18 times that of devotional, and nearly 30 times that of

Canadian. Gruen written rebuttal, 10.

476. The degree of understatement by calculating total value based on the marginal

value of the last unit (rather than an average value of all units) would be greatest for Program
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Suppliers'rogramming simply because the principle of diminishing marginal utility affects it

the most. Gruen written rebuttal, 10-11.

477. According to NAB's Model, royalty payments are determined by two'ategories i

ofvariables—control variables and program minutes. Gruen written rebuttal, 11.

478. NAB's model totally ignores the control variables as a possible explanatory

variable for royalty payments. Gruen written rebuttal, 1'1.'79.

The "control" variables are those variables unrelated to program minutes. Gruen

written rebuttal, 12.

480. NAB's Model includes three statisticallg si~jfic&t borItrol viable's—'number of

subscribers, indicator for special 3.75 royalty rate, and indicator for carriage of partially distant

signal—plus the constant. Gruen written rebuttal, 12.

481. The total values for each claimant category can be computed by adding, the

calculated value of the program minutes to the control values. Gruen written rebuttal, 12

482. Multiplying the coefficient of each control vaiiable by its incan value and adding

that sum to the constant gives a cumulative value of 10,610 for the control variables for the

average system. Gruen written rebuttal, 12.

483. The coefficient for Canadian program minutes shown In NAB's Model was not

statistically different &om zero, while the Devotionals'oefficient was shown as negative. Gruen

written rebuttal, 12.
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484. Dr. Rosston could not explain why Canadian and devotional programming are

carried in the face of their calculated negative value, but use of total value based on the control

variables provides an explanation. Gruen written rebuttal, 13.

485. The control variables contribute far more to total value than program minutes for

all claimant groups, and their use leads to derived total value measures that do not vary much by

program category. Gruen written rebuttal, 13.

486. The principal determinants of royalty payments in NAB's Model are the control

variables that have little to do with program valuation. Gruen written rebuttal, 13.

487. In addition to the conversion of WTBS to a cable network, a number of other

changes in the marketplace since 1992 affected both the volume and the value of programming

in 1998-99. Gruen written rebuttal, 15.

488. One provision of the 1992 Cable Television Consumer Protection and

Competition Act required cable systems with fewer than 36 channels and no local

noncommercial stations to carry distant noncommercial (PTV) stations on a "must carry" basis

whether cable operators valued them or not. Gruen written rebuttal, 15.

489. This caused the number of non-commercial stations carried as distant signals to

increase by 22.5 percent between 1992 and 1998 despite the fact that the overall population of

non-commercial stations rose by only 1.4 percent. Gruen written rebuttal, 15.

490. The share of program minutes for distant non-commercial programs likewise

increased, without necessarily providing any corresponding increase in value to cable system

operators. Gruen written rebuttal, 15.
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491. The retransmission consent/must caiTy feature of the 1992 Act gave commercial

stations the option to negotiate with cable systems for carriage or to opt for must carry. Gjrueii

written rebuttal, 16.

492. The net imjpact of these (and other) provisions was an artificial 7.4% increase in

the number of network affiliate. c;uried as distant signals in 1998-99 compared with 1990-92,

despite the fact that the total number ofnetwork affiliates decreased by 1.4 percent between 1992

and 1998. Gruen written rebuttal, 16.

493. As 78 .percent of NAB's program minutes in 1.'998-99 came from network

affiliates, up &om 71.4 percent in 1992, the Iincrease in affiliate distant carriage arti.ficIially

boosted NAB's programming minutes. Gojen written rebuttal, 16.

494. Cable system operators had fewer opportunities to add subscribers through

expansion and were faced with possible defections in their existing subscriber base tl ABER.

Gruen written rebuttal, 17.

495. Cable operators were interested in getting subscribers'o'pgrade to digital, t6

subscribe to cable modem service, and to subscrIibe to teldphhny in 1998-99, but not in 1990-92.

Gruen written rebuttal, 17.

496. Cable ojperators looked to pay-per-view and vIideo-on-demand. to be a larger

source of revenue growth in 1998-99 than:in 1.990-92. Gruen written rebuttal, 17„

497. None of these factors were addressed by Dr. Diicely. Gruen written rebuttal, 17.

74



498. Kagan World Media in mid-1999 was projecting that cable revenues from

ancillary services would increase Rom $ 1.2 billion in 1998 to nearly $ 10 billion by 2002. Gruen

written rebuttal, 17.

499. Ancillary services'hare of total cable operator revenues was projected to rise

from less than 4 percent in 1998 to nearly 20 percent by 2002. Gruen written rebuttal, 17.

500. Of the $ 18.4 billion projected increase in overall cable operator revenues between

1998 and 2002, over $9 billion (49%) was projected to be attributable to ancillary services.

Gruen written rebuttal, 17-18.

501. In 1998„cable system operators paid a total of $ 165 million in license fees for

TBS, seventh highest of all basic cable networks. Gruen written rebuttal, 18.

502. Despite these significantly higher license fees for TBS carriage, TBS remained

the most widely available pxogram source on cable in 1998 with the number of TV households

increasing 4.4 percent in 1998, an increase comparable to other leading cable networks. Gruen

written rebuttal, 19.

503. The marketplace behavior of cable system operators in 1998 demonstrates that

TBS was among the most highly valued services. Gruen written rebuttal, 20.

504. Since TBS programming was heavily weighted to syndicated series and movies,

the marketplace behavior of operators indicates that these program categories were highly

valued. Gruen written rebuttal, 20.
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505. Nine.series entering television syndication in the 1995-99 period, including hits

such as Seinfeld, Frasier, and Friends, generated an average of $2.3 million per episode alod ~a

total of $3.4 billion in aggregate license fees. Gruen vqitten rebuttal, 20.

506. Cable networks were likewise actiVe 'in 'licensing'yndicated programs in the

1995-99 period, with a total of 33 programs syndicated at an average cost of $442,000 per

episode and total license fee commitments for cable'networks'f $ 1'.8 billion. Gruen written

rebuttal, 20.

507. Because the Panel for the 1990-92 distribution did not have the bene6t of

knowing the market value of TBS or of syndicated programs,:they may have undeivallued

syndicated series and movies. Gruen written rebuttal, 22.

508. The principal impact of the reclassification of WTBS between the two periods

was the reduction in the size of the royalty pool. Gruen written rebuttal, 22.

509. All claimant groups, including PBS,~ receiVed sbmb Shale of 'the royalties

generated by carriage ofWTBS in 1990-92. Gruen written rebuttal, 22.

510. Between 1990-92 and 1998-99, the 2-5 demographic targeted by PTV as h shard

of the overall 2+ population fell &om 6.1 percent to S.8 percent, a drop of 4.9 percent. Gruen

written rebuttal, 24.

511. This drop in share suggests that the relative value ofprograrrnning targeted to the

2-5 demographic decreased between the two periods. Gruen written rebuttal, 24.
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512. Less than 48 percent of all PTV stations were retransmitted as distant signals by

cable operators in 1998 as compared with 60 percent of all commercial stations. Gruen written

rebuttal, 25.

513. PTV was awarded a share of 5.5 percent of the royalty pool for 1990-92, even

though PTV stations generated only 2.1 percent of that royalty pool. Gruen written rebuttal, 25.

514. A majority (62%) of the royalties received by PTV in 1990-92 were thus

generated from stations that did not carry PTV programming, and in particular f'rom WTBS.

Gruen written rebuttal, 25.

515. Since the royalty payments made by cable system operators are determined by

statute, they undervalue the true worth of the prograrmmng to cable system operators. Gruen

written rebuttal, 26.

516. Payment of license fees for TBS in 1998 as a cable network that were three or

four times greater than the copyright fees paid for WTBS as a distant signal indicates that TBS

was substantially undervalued as a distant signal. Gruen written rebuttal, 26.

517. By extension, the programming on TBS, principally movies, syndicated shows,

and sports, was also substantially undervalued. Gruen written rebuttal, 26.

518. No comparable evidence shows that PTV programming was similarly

undervalued. Gruen written rebuttal, 26.

519. Although distant PTV stations are relatively inexpensive to carry, they are not

widely carried as a distant signal. Gruen written rebuttal, 26.
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520. TBS, on the other hand, iis expensive,, but almost umversally cmried by cable

system operators. Gruen vmitten rebuttal, 26.

521. These choices reflect how cable system operators~ va~lue PTV programrnin~g as

compared with movies,, syndicated shows, and sports. Gru'en written rebuttal, 26.

522. If PTV stations were the only signals in the distant signal universe, then the

royalties going to PTV would equal the amount cable operators paid to carry those PTV stations.

Gruen written rebuttal, 26.

523. Adding non.-PTV stations to the mix with no PTV programs on them does not

justify giving PTV more dollars than operators paid for PTV distant carriage. Gruen written

rebuttal, 26.

524. The option provided by the compulsory li'cense provision for cable system

operators to carry distant signals without having to rtegdtidte copyright'ebs has an economic

value to cable system operators whether it is exercised or not.'ruen written rebuttal, 27.

525. The Minimum Fee is one way to capture the economic value of that option, and

all claimant groups are entitled to participate in the distribution of royalties generated from.

Minimum Fees. Gruen written rebuttal, 27.

526. Cable systems are statutorily prohibited from carrying a Canadian station that is

outside the Canadian compuls,ory licensing zone. Gruen written rebuttal, 28.
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527. Between 1990-92 and 1998-99, the total number of U.S. cable subscribers

increased by 24.8 percent, while the number of subscribers to systems carrying Canadian distant

signals rose by 28.4 percent. Gruen written rebuttal, 28.

528. With respect to the difference between overall subscriber growth and Canadian

subscriber growth, no evidence shows the difference was not attributable to demographic trends

in the areas close to the Canadian border. Gruen written rebuttal, 28.

529. With respect to the difference between overall subscriber growth and Canadian

subscriber growth, evidence shows that the appeal of Canadian distant signals related to U.S.

programming. Gruen written rebuttal, 28.

530. In the Debra Ringold-Gary Ford survey, respondents valued Canadian

programming on Canadian distant signals at 59%, but Canadian content comprises

approximately 80% of the programming on Canadian distant signals. Gruen written rebuttal, 29.

531. Taken together, these two factors mean Canadian programs implicitly are valued

26 percent lower than would be expected given the amount of time they occupy. Gruen written

rebuttal, 29.

532. Conversely, U.S. programming is valued higher than the proportionate time it

occupies on Canadian distant signals. Gruen written rebuttal, 30.

533. Music, as an integral component of programming, does not differ in principle

from other integral components of programming, such as special effects or quality of on-screen

talent or scripts. Gruen written rebuttal, 31.
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534. Because of the demonstrated audience appeal of special effects, as well as

improvements in technology, special effects were more widely used in movies and other

programs, such as increased weather graphics on news shows, in 1998-99 than in 1990-92,'nd

were more widely available via distant signals. Gruen written~ rebuttal,31.'35.

To the extent that special effects could be~va~lued separately Gom other

components, the "volume" of special effects likely increased as well between the two yeriodh.

Gruen written rebuttal, 31.

536. Any increase in music volume may be offset by increased'olume 'of 'special

effects in programs in general. Gruen written rebuttal, 31.

537. By itself, the volume of music is not a valid measure of its value. Gruen written

rebuttal, 31.

538. In allocating royalties to its copyright holders, ASCAP uses a complex formula

that differentiates the type ofmusic in determining its distribution. Gruen written rebuttal,'31.'39.

ASCAP values foreground music more than background music, music with vbcak

components more than music without a vocal component, and theme songs more than non-theme

songs. Gruen written rebuttal, 31.

540. In the music claimants'estimony, there was no analysis of whether or how these

different types ofmusic changed between 1998-99 and '1990-92. ~en'written r@buM', 32

541. Since music is an integral component of almost all prograriuning, there is no way

to attribute music's share to one program category more than another. Gruen mitten rebuttal,'32.'0



542. The blanket licenses paid by television stations for music do not factor in the

volume ofuse. Gruen written rebuttal, 32.

543. College and professional sports teams uses theme music that "brands" the team's

telecast during time-outs and between-innings breaks. Gruen written rebuttal, 32.

544. News programs are accompanied by branded theme music. Gruen written rebuttal,

32.

545. Music plays a large role in public television. Gruen written rebuttal, 32.

546. There is no evidence that the increase in the license fees to TBS following its

conversion to a cable network inured to the benefit of the Program Suppliers. Gruen, tr. 10582.

547. Decisions of cable operators about when, and in what percentages, to carry PTV,

in conjunction with similar information about other claimant categories, would be valuable

evidence regarding the economic value of each category. Gruen, tr. 10585-86.

548. In the case of WTBS, where a formerly distant signal turned into a cable network

and generated license fees, this would be particularly relevant to determining the value of the

type ofprogramming carried on WTBS. Gruen, tr. 10586.

Dr. Robert J. Thorn son

549. By the 1950's, nearly everyone in the country was feeding from the same cultural

trough—television—for at least a few hours a week. Thompson written direct, 4.

550. Mainstream entertainment TV is the one element that unites the entire U.S.

population. Thompson written direct, 4.



551. Many series, such as The Brady Bunch, enjoyed a renaissance in the 1980si and.

1990s based on their availability as stripped syndicated series watched by people who were too

young to have seen them when they aired on the networks.'hompson writteri direct, 5.

552. The Brady Bunch never spent a single season m. the Nielsen top-30 during its

network run—it gathered its cultural equity while in reruns, not on prime time, and the same is

true for many other series as well. Thompson written direCt,S-6.'53.

Syndicated series are now available on cable networks, like TV Land, Nick at

Nite, Bravo, AkH, and a number of other cable outlets as well as local stations. Thompson

written direct, 6.

554. A 6rst-run network television series plays weekly on the network, which

establishes the show's brand value; the most popular of these shows are then licensed in

syndication for the best time slots by local statidnsJ where the/ ~ usually'strippM" (~
Monday through Friday or Saturday in the same time slot). Thompson written direct, 6.

555. In syndication, a show not only picks up a new generation of viewers, but dftch

continues to attract and to retain audiences that enjoyed the show the 6rst time around. l5h

repetition that comes Rom daily broadcasts deepens familiarity with the show. Thompson written

direct, 6.

556. Series that were the biggest hits on the networks usually are syndicated~ to~ the

local stations &st because local stations assume viewerslwill vtrant td watch them in'eruns as

well. That assumption is usually correct, which is why local stations pay premium prices for

these programs. Thompson written direct, 7.
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557. Rather than diminishing the long-term value of syndicated series, heavy daily play

on local stations ultimately increases their value. Thompson written direct, 7.

558. During the May sweeps period in 2002, networks tried to maximize their ratings

by broadcasting over two dozen specials that repackaged beloved old series in highlights shows

and anniversary specials. Thompson written direct, 7.

559. Some series that were not big hits when they were on the network (Leave It to

Beaver, The Brady Bunch) become more popular through their successful syndication runs.

Thompson written direct, 8.

560. Local stations pay maximum prices for shows performing well in local

syndication today—The Simpsons, Friends, Seinfeld—because they deliver a maximized

audience. Thompson written direct, 8.

561. The early success of several "superstations" widely carried as distant signals—

WTBS, WGN, WPIX—was in part due to their broadcast of popular off-network reruns.

Thompson written direct, 8.

562. The presence ofpopular off-network series on superstations was one reason many

people were initially attracted to cable. Thompson written direct, 8.

563. TV Guide tributes to "greatest episodes," Trivial Pursuit questions, jokes on

Saturday Night Live and by stand-up comics, spontaneous eruptions of TV theme songs on

school buses and at parties: all this is the evidence ofhow syndicated series permeated American

culture. Thompson written direct, 9.
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564. Americans exhibit a similarly. extensive literacy with regard to movies, which are

an important part ofour shared cultural experience. Thompson written direct, 9.

565. Movies continue to make up a signi6cant part of the programmmg mix on i

broadcast television stations. Thompson written direct, ~9. ~

566. For most of the history of television in America, the Nielsen rating system has

been the accepted method by which the size of the audience has been measured. Thompson

written direct, 10-11.

567. Television executives use the Nielsen ~data to d~ecide Whbthbr or hot'to keep a

show on the air, and how much to charge for commercial slots. Thompson written direct, 11

568. Advertisers use the Nielsen data to select 'programs on which to advertise.

Thompson written direct, 11.

569. Producers use Nielsen ratings to gauge the relative success or failure hf keiV

products, and often make aesthetic adjustments in response to ratings. Thompson written direct,

570. Nielsen ratings are the means by which a value is assigned to programs. The 'size

. and the demographics of the audience are used to calculate that value. Thompson written direct,

571. The bigger the audience a program draws, and the: stronger that audience is m

prime demographics (18-49 year-olds), the more valuab'le the'program is. Thompson written

direct, 11.
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572. Syndicated series usually command the highest ratings, often in the prime

demographic categories. Thompson written direct, 11.

573. The Nielsen ratings are the coin of the realm, the foundation upon which the

business of commercial television is conducted. Thompson written direct, 11.

574. Nielsen data collection has evolved over the years, introducing larger samples and

new technologies, like the People Meter, thus enhancing its role as the accepted model for

measuring audience size. Thompson written direct, 11.

575. Alternative systems to Nielsen have never been introduced with much success.

Thompson written direct, 11.

576. If one wants to measure the commercial value of television programming, the

only currency recognized by the industry is the Nielsen ratings. Thompson written direct, 12.

577. The popularity of series and movies is often reflected by the way in which they

can transform the hairstyles, clothing styles, and linguistic vernacular of the culture overnight.

Thompson written direct, 13.

578. Homer Simpson's phrase "D'oh" recently made it into the Oxford English

Dictionary, which traces the phrase back to a 1945 BBC Radio show. Thompson written direct,

13.

579. Archie Bunker's chair, Fonzie's leather jacket, and an assortment of other TV

relics now reside in a special exhibit at the Smithsonian Institution. Thompson written direct, 13-
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580. Series television is enjoyed by an audi'ence so 1'arg'e that it beccmes part of th'e

cultural fabric of the nation.. Thompson written direct, 14.

581. Seinfeld addecl a number of new phrases to the American vernacular- "Yada,

yada, yada," "Not that there's anything wrong wi)h that," "skrizkage," "double-dipping,"

"master of your domaiIn," "spongewoithy"— and the ubiquity of those phrases argiies foiI thb

centrality of this series:in current American culture. Thompson written direct, 14.

582. Syndicated series are a principal part of American folk culture, and their

characters are part of our pantheon of shared ideas ofpbrsctinalitg ~es. Thompson written. direct,

14.

583. Television has also leaven shajpe to the Aiheric& chleitdar and the foitma'tionof'nnual
traditions, with the zeal broadcast of'oliday Holies and 'shows, like 2 Christmas

Carol, Miracle on 34'" Street, and A Charlie Brown Christmas, becoming parts of the Ameriican

celebration of the holiday. Thompson mitten direct,15.'84.

The cultural value of such s]pecials grows each year they are rebroadcast and

introduced to new audiences. Thompson written direct, 15.

585. The field of "television studies" has exjperIIenced striking growth since thIe earl/

1980s. Thompson written direct, 16.

586. TV scholarship and research tends to be about the shows that the most people

watch: doctor shows, lawyer shows, talk shows, comedies., ahd 'so ~forth. Thompson written

direct, 16.



587. College professors acknowledge the centrality of television in American culture

by using The Simpsons and Seinfeld to teach subjects that many students neither like nor know

well. Thompson written direct, 17.

588. Robert Pinsky's use of The Simpsons as a way of getting at contemporary

religious questions presupposes one fact: that many people know The Simpsons in more detail

than they know most other cultural products and that such knowledge can be used as a

foundation for addressing other issues. Thompson written direct, 17-18.

589. Knowledge of a show like The Simpsons comes &om regular and repeated

viewing of the show on daily syndicated reruns. Thompson written direct, 17-18.

590. A wide variety of social ills, &om teenage pregnancies to school shootings, are

blamed on entertainment television by a wide variety of critics across the political spectrum.

Thompson written direct, 18.

591. In making these attacks, political leaders acknowledge the centrality and

popularity of the programming at which they aim their attacks, Thompson written direct, 18.

592. Syndicated shows with plot lines about breast cancer have inspired people to get a

breast exam that saved their lives. Thompson written direct, 19.

593. Libraries nationwide reportedly saw an enormous surge in applications for library

cards the week after Fonzie got a card on an episode of Happy Days. Thompson written direct,

19.
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594. Oyrah Windy single-handedly inspired the widespread reading of serious books

by millions ofpeople. Thompson written direct, 19.

595. In contrast to other prograuiming categories, nearly everyone views and

experiences dramas, comedies, movies, and game shows; their shared experience forms 'a 'ulturalglue that joins an otherwise diverse population together. Thompson written direct, 20.

596. Syndicated programming provides this cultural glue because it is what people

watch most, both when it is new and, in many cases, for decades after it was made. Thompson

written direct, 20.

597. The audiences of syndicated shows, as indicated by ratings and cultural e&ddnc6,

are what define their value in the television industry. Thompson written direct, 20.

598. The folk art ofAmerica is syndicated television shovlrs. 'Thompson, tr. 8096.

599. Syndicated shows have so permeated the culture that you can count on virtually

everyone having a pretty good basis of tele-literacy in a way that you can't with any literary

form, musical form, painting, or anything else. Thompson, tr. 8100.

600. Heavy play of syndicated programming ~inde&ca i'alue because it keeps

introducing programming to new generations. Thompson, tr. 8105.

601. Syndicated programming, including sitcoms, 'dramas, soap operas, gatne shows,

and talk shows has a level of cultural presence or pehetr'ation that has no equal in our culture

now, or at any other time or place in human history. Thompson, tr. 8108-10.

602. Movies have a similar, albeit slightly less, degree of cultural penetration as

syndicated prograrruning. Thompson, tr. 8110.

603. Knowledge of syndicated program and movies is orie of the things that identifies

people as part of the U.S. culture. Thompson, tr. 8111.
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604. Programs that generate the most "cultural buzz" typically sit atop the Nielsen

ratings. Thompson, tr. 8113.

605. A correlation between high ratings and a big impact on the culture is exactly what

we would expect. Thompson, tr. 8114.

606. The relationship between ratings and cultural penetration is this: the shows that

penetrate are the shows that people watch en masse. Thompson, tr. 8119.

607. News, sports and documentary programs do not have the same degree of cultural

penetration as syndicated shows and movies. Thompson, tr. 8123.

608. Cultural penetration is a valid indicia of the market value of syndicated

progrannning. Thompson, tr. 8123.

609. The cultural penetration ofPBS shows such as Barney, Sesame Street, and Arthur,

are similar to that ofPokemon, but not similar to syndicated shows like The Simpsons and Andy

Gn+th. Thompson, tr. 8161.

610. PBS was one of the places viewers traditionally went, by old aesthetic standards,

for good television. Thompson, tr. 8174.

611. The days where PBS was the only choice for good television are long gone.

Thompson, tr. 8174.

612. The following cable networks carry programming that is similar to or competitive

with programming carried by Public Television Stations: Discovery, Nickelodeon, ASH, The

Weather Channel, The Learning Channel, History Channel, Disney, Comedy Central, Animal

Planet, HGTV, Food Network, Bravo, Travel, Toon Disney, BBC America. Thompson, tr. 8198-

8201.
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613. Given a choice between Spongebob andI Mr. Rodgers many kids will select

Spongebob. Thompson, tr, 8215„

614. The process o:f attracting subscribers to cable and the process of retaining themis

often used interchangeably in this and other (".AlG'roceeIdiugs. Th'om'yson written rebuttal, 1.'15.

The initial decision to sign up:for cable--or for digital or satellite services—is

based in a significant way on the promise of the cornucopia of choices that the new service

offers. Thompson written rebuttal, 1.

616. Once customers subscribe to cable,, many find that they do not use all of the

channels that the new service offers. Thompson writteri rebuttal, 1.

617. When customers pay their cable bill Hach Norith,'r~ when they decide nuit tIo

terminate their cable service, they base their decision on the sense of satisfaction the/ d6riVe

&om the programs they, or members of their fainilies, have actually watched over the past

month. Thompson written relbuttal, 1.

618. A cable subscriber measures the degree of pleasure their TV service is giving

them not by what they had the option of seeing, but by what they actually saw. Thompson

written rebuttal, 2.

619. Ratings are the best measure of why custdmdrs kelp paying their monthly cable

bill. Thompson written rebuttal, 2.

620. If a subscriber never watches a chartnel, that channel is not playing a significant

role in the decision to remain a subscriber, regardless of what that subscriber might say about

that channel in a survey. Thompson written rebuttal,, 2.
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621. By the standards ofmany viewers and critics, HBO is now the most exciting place

in television from an aesthetic standpoint, and has been for about five years. Thompson written

rebuttal, 3.

622. Commercial broadcast TV has also been at the center of a flowering of American

television drama for two decades, with shows such as Hill Street Blues, St. Elsewhere,

Moonlighting, Twin Peaks, and The West Wing demonstrating the maturation of television as an

art form. Thompson written rebuttal, 3.

623. Series like Seinfeld and The Simpsons are nearly unanimously seen as not only

impressive commercial successes, but significant artistic successes as well. Thompson written

rebuttal, 3.

624. The introduction of a wide variety of other sources of kid TV has clearly drawn

young viewers away from PBS. Thompsori written rebuttal, 4.

625. Between the pledge drives, auctions, and more aggressive sponsorship spots, PBS

is by no means commercial-&ee. Thompson written rebuttal, 4.

626. Children are exposed many licensed products based on PBS children's programs.

Fifly percent of Sesame Street's budget comes from tie-in merchandising. Thompson written

rebuttal, 4.

627. PBS's original charge was to provide programming that the marketplace would

probably not support and that has significantly lower commercial value than the other choices.

Thompson written rebuttal, 5.

Dr. Martin Frankel

628. Dr. Frankel is an expert statistician with specific experience with the use of

regression analyses. Frankel written rebuttal, Appendix A; tr. 9344-49.
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629. The NAB Regression Mode]L p]Laces geIit ieli&oe on program minutes as a

variable. Frankel written rebutta,l, 3.

630. A properly specified regression model is a model that includes all of the variables

that are appropriate and. that conforms to the basic regression assumptions about the error terms.

Frankel, tr. 9430.

631. The "null hypothesis" is a term that statistiI:iai]is dften use to indicate the statistical

hypothesis tested. The purpose of most,statistical tests is to determine if the obtained results

provide a reason to reject the hypothesis or if they are merely a product o:F chance factors.

Frankel written rebuttal, 6 n. 4.

632. Dr. Frankel ran three tests to test a.ssumptions underlying the NAB Regression

Model: Ramsey's test checks for evidence of omitted variables; Szroeter's test; and Cameron

and Trivedi's decomposition M-test.. The latter two are used to determine if the basic

assumptions required for statistical I.nferences are satisfied. FrarIkel written rebuttal, 6.

633. The Ramsey test result does not specify missing variables, but it does indicate

whether there is evidence that the regression model is not fully specified. Frankel, tr. 9400

634. When Dr. Frankel applied all three tests, they produced. highly significant

rejection of the respective null hypotheses., Frankel written rebuttal,, 7.

635. Dr. Rosston's original performance of the Ekausman test on hi. regression analysis

excludes a variable - - household. income. Frankel writteri re'buttal, 7.
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636. When household income is included as a variable in the Hausman test, it results in

both positive and negative values for certain coefficients. The difference in signs for coefficients

is often taken as a warning that there are specification problems in the basic regression model.

Frankel written rebuttal, 7-8.

637. Program minutes explain very little of the variations in royalty payments. Factors

other than program minutes more substantially affected Dr. Rosston's regression results. Frankel

written rebuttal, 3, 9; tr. 9415.

638. It is generally accepted practice in regression analysis to determine the R-squared

value. That is, the extent to which predictor variables explain predictand variables (predictand

variables in this case are the royalties). Frankel written rebuttal, 8.

639. Here, the R-squared value indicates the extent to which a variable or a group of

variables explain the variations in royalty payments. Frankel written rebuttal, 8.

640. The NAB Regression equation utilizes two groups of variables - programming

minutes variables for different program categories and non-programming minute variables

identified collectively as Control Factors. Frankel written rebuttal, 8.

641. One method for examining the explanatory power of each variable (or group of

variables) used in a regression model is to calculate the regression using only the particular

variable or group ofvariables. Frankel written rebuttal, 9.

642. Another method for examuung the explanatory power of each variable (or group

of variables) used in a regression analysis is to run two regression equations (one which includes
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all variables except the variable(s) to be isolated and the other which inc1udes all variables) and

then take the difference in the resulting R-squared values. Frankel written rebuttal, 9.

643. The NAB Regression equation produces a multiple R-squared of 0.7024,

indicating that approximately 70 percent of the variance in royalties is explained by the totality

ofthe program minutes and control variables used in the equation. Frankel written rebuttal, 9.

644. Isolating Control Factors (i.e., the non-program minutes variables) in the same

NAB Regression equation produced an R-squared value of 0.6883. Meaning, non-program

minute factors explain 68.83% of the variance in royalty royalties. Frankel written rebuttal, 9.

645. For cable systems with positive DSHs, isolating the program minutes in the same

NAB Regression equation results in an R-squared of 0~.0183~. 'Ms means that program minutes

only explain 1.8% of the variation in royalties as measured~by~ the Regression modeL Franc!I

written rebuttal, 9.

646. For cable systems with DSE values of 1.0 or more, the R-squared for program

minutes variables explain only 1.51% of the variation in royalties, while Control Factors explain

68.78% of the variations in royalty payments. Frankel ~tteh rebuttal, 10.

647. Correlation is a measure of the relationship between two or more variables.

Frankel written rebuttal, 10, note 6.

648. The correlation between royalties and lagged subscribers in the NAB Regression

is higher than all other correlation values for the regression variabl'es. '6wdvei; the correlation

value between royalties and lagged subscribers is lower than the correlation value between

royalties and non-lagged subscribers. Frankel written rebuttal, 11.
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649. When a properly specified regression model purports to explain the separate

impact of a key variable or a group of variables, the resulting coefficients should not vary

significantly with changes to the non-key variables. Frankel written rebuttal, 11.

650. When non-program minutes variables in Dr. Rosston's regression model are

altered, the coefficients associated with program minutes change dramatically. Frankel written

rebuttal, 12-16, Table 1.

651. The NAB Regression results are highly sensitive to changes in non-key variables.

The shifting coefficients radically alter the implied share of royalties, in extreme and absurd

manners. Frankel written rebuttal, 16.

652. The volatile nature of the programming minutes coefficients makes the NAB

Regression analysis very unreliable and the resulting implied shares unusable. The &agile and

unstable coefficients do not conform with sound statistical practice, thus, cannot be used for

distribution of royalties. Frankel written rebuttal, 16; tr. 9382-86, 9463-67.

653. A probability sample is a sample selected in such a way that gives each element in

the population a known, calculable, non-zero probability of selection. Frankel written rebuttal,

16

654. A random (without replacement) sample is a probability sample that is selected in

such a way that gives each element in the population an equal probability of selection and gives

all possible subsets of elements of a given population an equal probability of selection. Frankel

written rebuttal, 16.
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655. A probability sample (with appropriat keightIngI fdr roon-'equal probabilities)

allows for the unbiased estimation of population means, proportions and totals. Meaning, if one

were to repeat the sampling process a large nmnber of times, the average of the sample results

would be the same as the true results for the whole population. FraI&el written rebuttal, 17.

656. A purposive sample is a sample resulting from a sampling process where one

selects elements of the sampled universe with predetermined characteristics. Frankel written

rebuttal, 17-18.

657. A purposive sample:is not a probability sample. Frankel written rebuttal, 17.

658. Dr. Fratrik"s sampling methodology for selecting sample dates does not fit into

any commonly known method o:f selecting a probability sample. Frankel written rebuttal, 17.

659. Dr. Fratrik ensures that all days of the Week ~e repres'ented in equal amounts in

his sample. Frankel written rebuttal, 17.

660. Dr. Fratrik's sample dates may be a pugosiv0 sample. Frankel written rebuttal,

18.

661. Dr. Fratrik's sample dates is neither a random'hmple~nor a probability sample.

Dr. Fratrik's sample dates do not constitute a statistically valid sample. Frankel written r'ebnttal,

17; tr. 9349-62.

662. Dr. Fratrik did not adequately describe the pirocess~ hei us'ed 'to derive a random

sample ofprogram days for his program time study. Frankel written rebuttal, 17; tr, 9356.
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663. When one makes a claim that a sample is a probability sample, there must be an

explicit exposition of how the selection process produces the required known and calculable

probabilities of selection. Frankel written rebuttal, 17.

Alan Whitt

664. The unweighted program minutes in the Fratrik study for 1998 are derived &om

the stations types and attributed to the program categories in the following percentage

proportions:

Program Suppliers
Commercial TV
Public Broadcasting
Sports
Canadian

Inde endents
64.98%
21.76%

75.12%

Network
Affiliates
33.34%
78.24%

15.85% 9.03%
100.00%

100.00%

Canadian Non-Commercial
1.68%

Whitt written rebuttal, 6; Whitt, tr. 9533-35; NAB Ex. 46-RX.

665. The unweighted program minutes in the Fratrik study for 1999 are derived from

the station types and attributed to the program categories in the following percentage

proportions:

Program Suppliers
Commercial TV
Public Broadcasting
Sports
Canadian

Inde endents
64.60%
21.85%

75.60%

Network
Affiliates
33.70%
78.15%

17.00% 7.40%
100.00%

100.00%

Canadian Non-Commercial
1.70%

Whitt written rebuttal, 7; Whitt, tr. 9533-35; NAB Ex. 46-RX.

666. The unweighted program minutes in the Fratrik study are allocated to the program

categories in the following percentage shares:
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Program Suppliers
Commercial TV
Public Broadcasting
Sports
Canadian

1992
56.76%
10.18%
22.86%

.79%
2.43%

1998
55.32%
11.34%
24.70%

.95%
1.95%

1999
54.41%
1 1.23%
24.70%

1.15%
1.80%

Whitt written rebuttal, 4; Whitt, tr. 9536-38; NAB Hx. 47-RX.

667. When comparing the change in shares of unweighted program minutes in the

Fratrik Study &om 1992 to the average of 1998 and 1999, the results are as follows:

Program Suppliers
Commercial TV
Public Broadcasting
Sports
Canadian

1992
56.76%
10.18%
22.86%
0.79%
2.43%

1998-1999 ave
54.85%
11.28%
24.70%
1.06%
1.87%

Chancre

-1.91%'.10%

1.85%

'.26%

-0.55%

Whitt written rebuttal, 3; Whitt, tr. 9540-43; NAB Bx. 48-RX.

668. When comparing the change in shares ofweighted program minutes in the'rhtrik

Study &om 1992 to the average of 1998 and 1999, the results are:

Program Suppliers
Commercial TV
Public Broadcasting
Sports
Canadian

1992
77.87%
8.79%
5.04%
4.75%
1.00%

1998-1999 ave.
60.38%
13.00%
14.87%
4.91%
3.68%

Chance
-17.49%
4.21%
9.83%
0.16%

'.68%

Whitt written rebuttal, 3; Whitt, tr. 9540-43; NAB Hx. 48-RX,

669. When comparing the percentage change ih sharers frown 1992 tb the tLvetagb of

1998 and 1999 (change divided by 1992 share) of both unweighted and weighted program

minutes in the Fratrik Study, the results are:
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Program Suppliers
Commercial TV
Public Broadcasting
Sports
Canadian

Unweighted % change
from 1992 to '98-'99 av

-3.36%
10.80%
8.07%

33.01%
-22.84%

Weighted % change &om
1992 to '98-'99 av .

-22.46%
47.90%
195.04%
3.37%

268.00%

Whitt, tr. 9547; NAB Ex. 10; NAB Ex. 49-RX.

670. The number of stations in the Fratrik Study sorted into station types are:

Independents
Network Affiliates
Canadian
Non-commercial Educational

1992
244
378
24
144

1998
274
406
20
174

1999
275
406
20
181

Whitt written rebuttal, 8.

671. When the minutes in Dr. Fratrik's program time study are not weighted, the

difference in program time &om 1992 to 1998-1999 is less than 2.5 % for all parties. WMtt

written rebuttal, 5.

672. In Dr. Fratrik's program time study, Commercial Television derives over 75% of

its unweighted program time minutes &om Network AfNiate stations. Program Suppliers derive

roughly one third of its minutes from Network Affiliates whereas Sports and Devotional

Claimants derive less than a quarter of their minutes &om these stations. Whitt written rebuttal,
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Robert Sieber fTestimonv from the 1990-92 CARP Proceedings!]

673. Average audience or ratings measure the average number of househioldhs or i

persons watching at, or for, a particular amount of time. Sider, 1990-92 ~tte6. direct, 11.'74.

While attitudinal studies explain the "why" of subscriber behavior, television

viewer ratings describe that behavior in some detail. Siebbr, l.990-92, 4'. 3767.'75.
In a Bee market, superstations would be able to offer local advertising time to

cable operators, just as cable networks are able to do. Sider,'990-'92,'r. 3954.

676. The principal consideration in putting ~ tojt;e&er~ a ~ program lineup, in the

superstation context, is maximizing the audience, which is the same as satisfying cable

subscribers. Sieber 1990-92,tr. 4108-09.

677. Television ratings measure consumers'ctions, Sieber, 1990-92, tr. 4166.

678. Television ratings reflect both viewer intensity and the extent to which they watch

the program regularly. Sieber 1990-92, tr. 4166.

679. Survey respondents often tell surveyors'what the'respondents think the sutvepor's

will want to hear. Sieber 1990-92, tr. 4171-72.

680. Mr. Sieber developed Nielsen television ratings for WTBS and used them to make

program purchasing and scheduling decisions for the station. Sieber, 1990-92 written direct, 21;

1990-92 tr. 3747.
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681. Nielsen ratings are important to WTBS in purchasing programs, in negotiating

advertising rates, and are used by cable operators in considering which services to provide to

subscribers. Sieber 1990-92, tr. 3747.

682. The use of Nielsen ratings is widespread. Cable operators are familiar with

national ratings and they further rely on Nielsen ratings for information about their region.

Seiber, 1990-92, tr. 3751-52, 4160-61.
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NATIONAL ASSOCIATION OF BROA!DCASTERS

Gre or L. Rosston

683. The regression analysis separates out the ~individual impacts of independent, or

right-hand side, variables (the explanatory variables) on the dependent variable. Rosston, tr.

2683-84.

684. Because Dr. Rosston's regression analysis relies upon Dr. Fratrik's time study, to

the extent Dr. Fratrik's sample is not representative of the programming that was retransmitted

during 1998-99, it would adversely affect the regression results. Rosston, tr . 689.

685. A control factor in a regression analysis cohtrdls for!other fact'ors that might affect

the dependent (left hand side) variable, but were not analyzed.. Rosston, tr. 2715.

686. All prograljmrring minutes used in the Dr. Rosstoiz's Regression Model are valued

equally. Rosston, tr. 2732-36.

687. Specification error occurs when a regression model is misspecified. For instance,

an important explanatory vaj~able may be omitted. A fzxed effects regre. sion is a m!eanIs df

testing for misspecification. Ros. ton, tr. 2711-12.

688. Dr. Rosston did not use,the .DSE values of the, distant signals included in his

regression analysis as an explanatory variable. RosstonI, tr. 2716~18.i

689; Because of the use of lagged subscribers, the regression model includes subscriber

counts Rom 1997-2, an accounting period in which WTBS was a distant signal. Rosston, tr.

2767-69.
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690. The R-squared is a measure of the variation in the dependent variable that the

regression analysis explains. Dr. Rosston reported an R-squared of 0.702 for his analysis of

systems with a positive DSE. R-squared ranges f'rom zero to one. Some consider this a measure

of goodness and fit. Rosston written direct, 19; tr. 2776.

691. Dr. Rosston did not perform a regression analysis using only programming

minutes. Rosston, tr. 2778-79.

692. The reported coefficients associated for in each of the program categories in the

NAB Regression Model indicate the effect of an additional minute of programming, holding all

other factors constant. Rosston written direct, 22.

693. This reported coefficients associated provides the average marginal value of the

last minute sold by the station. Rosston, tr. 2797, 2802-03.

694. Price per unit multiplied by the number of units equals total value. Rosston, tr.

2809.

695. In the NAB Regression Model, the coefficients are multiplied by the program

minutes for each program category to calculate an implied share of royalties for each category.

Rosston written direct, 23.

696. The full application of NAB's regression model would yield negative values for

Devotional and Canadian claimants. Rosston, tr. 2828.
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Marcellus Alexander Jr.,

697. When negotiating for licenses of syndicated prograrnimng, station general

managers considered ratings, demographics and day parts. Alexander, tr. 2278, 2282, 2284.

698. The number of persons who watch television at particular times of day factors

into how programming; is valued. Because more people watch television in the evening'han in

the morning, a program. broadcast at 7:00 p.m. has a greater potential audience, therefore, it

would have higher reveriue potential, than a morning show, Thus, stations pay more for

programs broadcast in higher audience clay parts. Alex&der, tr. 2284-85. In general, higher

audience levels translate into higher revenues for the st'ations.'lexander,'r. '2291-92.

699. Stations engage im counter progrannning and audi.ence promotion activities to

increase audience levels. Alexander, tr. 2285, tr. 2289-90,

700. When negotiating with buyers of advertising spots, station general managers

consider primarily ratings generated by the particular program and demand for ad spot..

Alexander, tr. 2288.

701. Assumed carnage by cable operators was an important value received. by

broadcasters during the must carry/retransrnission consent negotiations with cable systems

Alexander, tr. 2300.

702. A network affiliate broadcast news~ is~ approximately 4.5 hours per day.

Alexander, tr. 2309-10.
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703. A small segment of a station's newscast comes from other stations, another

segment comes &om a national or regional news service, such as CNN and another small

segment comes &om network news feeds. Alexander, tr. 2304-05, tr. 2307-08.

704. For hour-long newscasts, some segments in the first half hour of a broadcast are

repeated in the second. Alexander, tr. 2315-16.

705. Between 1992 and 1998, local newscasts on broadcast stations faced increased

competition &om basic cable networks such as MSNBC and CNBC, &om specialty channels

such as The Weather Channel or cable business networks, and &om regional news, cable news,

and sports networks, as well as from the internet. Alexander, tr. 2323-38, 2350-51.

706. WJZ and KYW experienced between 5% - 10% decreases in local news ratings

between 1992 and 1998 due to this increased competition. Other stations across the country

possibly experienced similar decreases. Alexander, tr. 2381-89.

707. A station manager assesses the quality and attractiveness of the station's

programming in attracting and keeping audience primarily by reviewing ratings. Alexander, tr.

2357-58.

Dr. Mark R. Fratrik

708. Sampling seeks to produce a representative sample of the population being

studied. Fratrik, tr. 2437.

709. In a random sampling, each member of the population has an equal chance of

being selected. Fratrik, tr. 2438.
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710. To determine the proper sample size for a study, the group must be large enough

to provide enough information to give a mearjingful result. Fratrik, 1x. 2442-43.

711. To create his study sample., Dr. Fratrik sought to include the different days of the

week on a proportionate basis. To do this, he used. two~m6nth increments from which he

selected dates to represent each day of the week. For exampl'e, he picked &om the January-

February 1992 increment, a Monday, a Tuesday, a Wedne'sddy, @ Thursday, a Friday, a Saturday,

and a Sunday. This results in 42 days selected (6 twd-month pbri6ds x 7 dhys of the weekI) for

each of the three years (1992, 1998, 1999) being analyzed. For each. two-month increment

across 1998 and 1999, Dr. Fratrik alternated the weekd'ay selection, 'so that if in 1998, he selected

three days (Tuesday, Thursday, and SahIrday) from January, and four days (Monday,

Wednesday, Friday, and Iunday) &om February, 199I9 h4 Would I.ears& the selection process.

Consequently, the sample selected 84 days (il.2 months of the year x 7 days of the week) across

these two years. NAB Ex. 10, 6-7.

712. This meant that Dr. Fratrik's sample had two predetermined characteristics: one,

the days of the week; and., two, a speci6c time period in which he wanted those dates selected.

Fratrik,tr. 2437-38, 2446-48, 2453-56.

713. The selection of an equal nmnber of day~ of the week for a given period is a

predetermined characteristic. Fratrik, tr, 2453-56.
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Laurence J. DeFranco

2515.
714. Mr. DeFranco's station distance analysis excludes superstations. DeFranco, tr.

715. Mr. DeFranco's 1998-2 analysis studied 1,947 instances of distant signal carriage

as compared to the entire instances of carriage for Form 3 systems in 1998-2 of 4,199 instances

of carriage. NAB Ex. 11. PS Ex. 6-X .

716. Mr. DeFranco's 1999-2 analysis studied 2060 instances of distant signal carriage

as compared to the entire instances of carriage for Form 3 systems for 1999-2 of 4,307. NAB

Ex. 11„PS Ex. 6-X.

717. The number of instances of carriage studied by Mr. DeFranco declined between

1992 and the 1998-99 period. DeFranco, tr. 2556-57.

Dr. Richard Duce

718. Changes that affected the distant signal marketplace between 1990-92 and 1998-

99, included legislative changes of cable regulations, changes in the lineup of distant signal

carriage by cable systems, increased amount of cable network programming changes to the

definition must-carry local signal, rate regulation for cable systems, and increased competition

by providers of direct-to-home satellite services. Ducey, tr. 1592-93.

719. The passage of the Satellite Home Viewer Act resulted in an expansion of what

was considered must carry, such that many signals that used to be distant, became local. Ducey,

tr. 1598, 1607.

720. Changes other than the conversion of WTBS to a cable network contributed to the

decline in the royalty pool after 1992 but before 1998. Ducey, tr. 1604.
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721. One change occurred around 1994 when cable ate regulation contributed. to the

decline in compulsory license royalties„Regulation led ~ to monthly subscriber rates being reduced

by 10% and then by 7'%. This, in turn, reduced gross receipts', reported by cable operators on

their statements of account and decl:ine in the compulsory license royalties. Ducey, tr. 1604.

722. Other factors responsible for reduced royalties prior to WTBS's conversion

include change in status of stations Rom distant to local and re-tiering of distant signals by cable

operators to lower priced packages. Ducey, tr, 1620.

723. NAB's clustering evidence does not show an increased relative value of N/J3's

programlMng compared to other progra111nllng on distant signals,. Ducey, tr. 1625.

724. NAB Exhibit 5 was not intended and'oes not, prov&.de a basis for allocating

royalties. It is merely an empirical measure of how much progranuming minutes grouped. by the

different claimant categories 'were avai.lable on distant stations. It was not intended to speak to

the value that cable operators placed on that progrannning. Ducdy, 1x. l.620-21.

725. News progranuning represents the largest poison of NAB's programming.

Ducey, tr. 1623.

726. Dr. Ducey's only work experience with program selection by cable operators is

limited to his first job out of college - an eight-month employment with a cable operator f'rom

1978 to 1979. Ducey,tr. 1678-1680, 1684-85.

727. Dr. Ducey has no recent meaningful or relevant experience, academic'r

otherwise, with (a) evaluation of programs in the cable industry, (b) cable subscriber behaVior,

and (c) cable subscriber attitudes. Ducey, tr. 1691-93.
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728. Dr. Ducey's most recent work has related mostly to computer-based

telecommunications technologies. Ducey, tr. 1694.

729. The cable industry radically differs from how it was when Dr. Ducey last worked

for a cable company in 1979. Ducey, tr. 1701-02.

730. Station-produced programs may also be syndicated programs, and thus properly

in Program Suppliers'ategory. Ducey, tr. 1707.

731. Dr. Fratrik's program time study, from which Dr. Rosston's regression analysis

was derived, is a time-based study. Ducey„ tr. 1710-11.

732. NAB presented time-based studies, including a regression analysis„ in the 1978

and 1979 royalty distribution proceedings. Ducey, tr, 1747, 1751-55.

733. Program time is a measure of availability, while viewing is a measure of actual

use. Ducey, tr. 1718-20.

734. Program hours are not an appropriate measure ofvalue. Ducey, tr. 1728-29.

735. Dr. Fratrik's program minutes study does not indicate whether people tune in to

watch the programs. Ducey, tr. 1756-57.

736. Dr. Fratrik's program time study values all minutes the same, regardless ofwhen a

program is retransmitted or what its audience is. Ducey, tr. 1761-62.

737. As more people watch television during prime time than in the middle of the

night, and advertisers prefer programs that draw 18-34 demographics, all program minutes do

not have the same value. Ducey, tr. 1767, 1957.
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738. Distribution of programs across program categories for 1992 is substantively

similar to that of the 1998-1999 period, Ducey, tr. 1783-84.

739. The Fratrik study weighting ofprogram minutes creates the apparent differ'ence in

the distribution of programs between 1992 and the 1998-1999 I)eriod shown in NAB "s exhibits.

Ducey, tr. 1787.

740. Network affiliiates carry more NAB local proIymxnning than do independent

stations. Ducey, tr. 1793.

741. The instances of carriage for network affiliates declined by approximately 25% in

the period from 1992 to 1998„PS Exs. 6-X, 7-X; Ducey, tr. 1807-0'9.

742. One of the reasons WTBS converted.to a, cable network was in anticipation of

significant additional revenue - — about $ :I.00 miillion ovet a 'thri e-yeat pi:ric'id. Ducey tit. 1814-

16; PS Ex. 8-X.

743. When TBS converted to a cable network it increased the amount of syndicated

programming relative to the other claiinant categories. Ducey, tr. 1818.

744. Carriage of WTBS by cabjl.e operators increased from 95% to 97% after WOMBS

converted to a cable network. Ducey, tr. 1818.

745. The conversion of WTBS from a distant signal to a cable network is an actual

example ofhow a distant signal would operate in an open tn&ketplaIce. Dticey, tr. 1821.
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746. Prior to WTBS's conversion, cable royalties decreased between 1992 and 1997:

by 1.68% between 1992 and 1993; by 13% between 1993 and 1994; and by 13% between 1996

and 1997. Ducey, tr. 1827-28; PS 9-X.

747. Dr. Ducey failed to provide any analysis on the singular or collective effects of

factors, other than the absence of WTBS, that contributed to the decline of the royalty pool Rom

1992 to 1998. Those factors include cable rate regulation, cable re-tiering, effects of the must

carry/retransmission consent legislation, consolidation of cable systems, removal of WWOR

fi'om satellite delivery. Ducey, tr. 1828-33.

748. An increase in basic revenues received by cable operators does not translate into

an increase in compulsory license royalties because only a portion of basic revenues counts a

gross receipts used calculate royalty payments. Ducey, tr. 1843-44; PS Exs. 10-X, 11-X.

749. Thirty-three of the 50 titles cited as representative of local programs in Dr.

Ducey's 1990-92 testimony and on which Dr. Ducey relied in this case did not air during the

1998-1999 period. Of the 17 that aired, four had become syndicated programs. Ducey, tr. 1852-

53; PS 12-X.

750. In 2001, there were about 73 million cable subscriber households, which

translated to about 69.2 percent of all television households. Ducey, tr. 1697; PS Ex. 1-X.

751. The most popular demographic, in terms ofadvertising availability requests, is the

25-54 demographic. Ducey, tr. 8800.
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752. In a Bee marketplace, cable operators could d'erive tv'ert(sing revenues from

distant carriage because they would be allowed to include local advertIising spots in retransmitted

programs. Ducey, tr. 8829-30.

753. The ab:ility to derive advertising revenues 6'om distant carriage in a Bee

marketplace, is demonstrated by the conversion ofEBS to a cable network, Ducey, tr. 8831.

754. Local availabIlity (locad avail) refers to advertising time sold by a television

station or a cable operator to l.ocal advertisers. Ducey, tr. 8829.

755. For cable networks, there is a direct relationship bet ween ratings and license fees.

Ducey, tr. 8837.

756. In general,:for cable networks, there is a direct relationship between ratings1&el'nd
subscriber levels. Duc ey, tr. 8837-.38.

757. Cable subscription is drivert by content. Deice, tII. 8851'.

758. Cable networks with relatively lower viewership would have advertising rates that

are lower than those networks that have a higher viewership from the 18-49 demographic group.

Ducey, tr. 8869.

759. If the majority of a cable operator's subscribers are within the 18-49 demographic;

group, it would make economic sense, for retention popo. es, to provide content that woulcl

interest that demographic group. Ducey, tr. 8878.

760. Cable operators hy to maxim:ize revenue-generating uruts ("RGUs"). A~ single

cable subscriber can comprise multiple RGrUs. F'r example, bric tier'subscription is one R(3U.,
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while HBO subscription by the same subscriber is another RGU. Cable operators grow their

market horizontally by adding more subscribers, and then they try to grow vertically by selling

additional RGUs. Ducey, tr. 8874-75.

761. If the cable operator has, in addition to subscription revenue, the ability to earn

advertising revenue, then economic incentives relative to an advertising marketplace would

apply. Ducey, tr. 8891.

762. In a majority of communities, only one cable system operates. Ducey tr. 8898.

763. Almost 50% of the projected total increase in cable operator revenue for 1998 and

2002 is estimated to come &om ancillary services. Ducey, tr. 8910-11; PS Ex. 5-RX (general).

764. The Beta Research Cable Subscription Study ("Beta Research Study") involves

market research relative to cable programming and its appeal to subscribers. Ducey, tr. 8919; PS

7-RX.

765. The Beta Research Study results were intended to be used to improve television

for viewers. Ducey, tr. 8921; PS Ex. 7-RX.

766. The Beta Research Study is representative of the cable subscriber population.

Ducey, tr. 8921.

767. The Beta Research Study ignores persons within the 2-17 demographic group.

Ducey, tr. 8921; PS 7-RX.
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768. Approximately half of the networks identified in the Beta Research Study as

"Emerging/Digital Networks" would carry programming'hat would 'fall m its entirety in the

syndicated program category. Ducey, tr. 8924-26; PS Fx. 7-~ gt 1,5.,

769. 68.75% of the Beta Study subscribers that are aware of emerging networks fall

within the 18-49 demographic group. Ducey, tr. 8930; PS Bx. 7-RX at 31.

770. Sixty-eight percent of the Beta Study subscribers who would definitely or

probably subscribe to a digital tier of cable programniing~ fsjl m the 1'8-49 demographic group.

Ducey, tr. 8934; PS Ex. 7-RX at 33, PS Ex. 8-RX.

771. Seventy-two percent ofBeta Study subscribers extremely, very or fairly interested

in the satellite dish television service prograinniing services are within the 18-49 group. Ducey',

tr. 8935; PS Ex. 7-RX at 38, PS Ex. 8-RX.

772. Seventy-nine percent of the Beta Study subscribers that are extremely or very

interested in high speed internet are within the 18-49 demographic group. Ducey written

rebuttal, 5; NAB Ex. 16-R, PS Ex. 7-RX at 43.

773. There is a big difFerence between expressing an attitude and actually doing

something about it. Ducey, tr. 8938.

774. Dr. Ducey had no role in the preparation ofNAB Ex. 18-R. Ducey, tr. 8944-45.

Dr. Andrew Joskow

775. Programming decisions on superstations are driven by national market conditions

and negotiations, rather than by local conditions. Joskotv, k. 90417. I
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776. While traditional local stations that are re-transmitted as distant signals make

programming decisions based upon local conditions, superstations make decisions based upon

national market conditions. Joskow, tr. 9047-48.
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PUBLIC TELEVISION CLAIMANTS

John F. Wilson

777. The PBS pilot schedtule project was designedI to allow PBS to look at its prime

time schedule in order to make some significant changes to it. Wilson, tr. 3066.

778. The chief goal of the PBS pilot schedule project was to create the opportunity for

audiences to stay tuned and iricrease the time spent viewing. Wilson, tr. 3067.

779. PBS programming is programming that PBS distributes, represents, and warrants

to its stations, and that caniies the PBS logo on the end of it. Wilson, tr 3072-73,

780. PBS programming is a subset ofwhat is shown on PBS member stations. Wilson,

tr. 3073.

781. PBS prograimzning accounts for a~pproximately 60% of the programming on PBS

stations. Wilson, tr. 3073.

782. Quality:is in the eye of the behold.er. Wilson, tr. 3075.

783. Quality programming is not exclusive to PBS. WI.lson, tr. 3075.

784. There could be l.ngh-quality jprograms that have low market value. Wilson, tr.

3076.

785. There could be low-quality programs that have high market value. Wilson, tr.

3076.

786. A book that wins a publishing award that itiobtody rdads is not a marketplace

success. Wilson, tr. 3076.



787. One criteria that PBS uses to measure the success of a program is Nielsen ratings.

Wilson, tr. 3079.

788. Mr. Wilson reviews Nielsen overnight ratings every morning in order to figure

out who watched PBS programming the night before. Wilson, tr. 3080.

789. A viewer-friendly program schedule would allow an audience to watch program

A and stay tuned for program B. Wilson, tr. 3080-81.

790. PBS measured the success of the pilot schedule project by Nielsen ratings.

Wilson, tr. 3081.

791. PBS's ratings had been trending downward slightly in the couple of years prior to

initiating the pilot schedule project. Wilson, tr. 3083.

792. PBS's prime time average rating in '98 and '99 was in the neighborhood of 2.0.

Wilson, tr. 3083.

793. PBS's current prime time average rating is 1.7. Wilson, tr. 3083.

794. Before PBS attempted to reinvigorate its schedule in 1998 it had suffered

audience erosion. Wilson, tr. 3083.

795. Because its audience was going away, PBS attempted to change its schedule in

1998 to get more people to watch. Wilson, tr. 3083.

796. In the commercial marketplace, the desired advertising demographic is 18 to 49.

Wilson, tr. 3087.
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797. The median age ofPBS viewers is 56. Silicon,'r.'3087.'98.

The median age ofPBS viewers has gotten older over time. Wilson, tr. 3087

799. In 1998 and 1999, PBS viewers were oldw than an& of the commercial networks.

Wilson, tr. 3091.

800. The Pilot schedule project was designed to move signature series such as

Masterpiece Theatre, which was losing viewers, out of time slots where they had to corn&et@ fear

viewers against the commercial networks'ramas. Wilsonl, trJ 3091-'92)

801. One goal of the Pilot schedule project was to increase audience flow &om~ one

show to the next so people stayed tuned to PBS. Wilson, tt. 3094.

802. PBS was engaging in counter-programming in the Pilot schedule project. Wilson,

tr. 3096.

803. An objective at PBS is to get people to Wash ijts Pro@~. Wilson, t'r. 3098.

804. The majority ofPBS underwriters are for-pro6t corporations. Wilson, tr. 3112.

805. In order for an underwriter to make the decision to sponsor a PBS program, they

must see some benefit to themselves deriving from the sponsorship. Wilson, tr. 3112.

806. Underwriters are interested in how many people are watching the shows they

sponsor. Wilson, tr. 3112-13.

807. In the mid 1980s, there was a shift that occurred when approaching a corp'oration

about underwriting, where instead of talking about the benefit to society, brand managers wanted
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to know how the underwriting was going to help the product they were in charge of. Wilson, tr.

3114.

808. In seeking to attract as subscribers households with children, the real advantage to

a cable operator of having Arthur, Barney and Friends, and Teletubbies on its system, is that

these were highly rated children's programs in 1998 and 1999. Wilson, tr. 3116.

809. A PBS "look-alike" is a specialty channel, such the History Channel, the Learning

Channel, Home and Garden, Food Network, and Discovery, among others. Wilson, tr. 3117.

810. Look-alike channels are competitors ofPBS. Wilson, tr. 3117-18.

811. Look-alike channels have contributed to PBS audience erosion. Wilson, tr. 3118.

812. In 1998 and 1999, PBS'ompetitive environment was fierce. Wilson, tr. 3123.

813. In 1998/1999, The Magic School Bus left PBS and went to Fox. Wilson, tr. 3125.

814. The British dramas shown on Mystery have aired on Mystery ARE, a look-alike

channel, after they finished their exclusive rights run on PBS. Wilson, tr. 3125-26.

815. Qualities that used to be attributed solely to PBS are being attributed to look-alike

channels. Wilson, tr. 3128.

816. The competitive environment is one of the major concerns at PBS. Wilson, tr.

3136.

817. There was a 23% decline between 1990 and 2000 with respect to PBS'verall

rating. Wilson, tr. 3138.



818. There is no evidence in the record. that viewer value and trust of PBS

programming translates into market value for PBS. Wilson, tr. 3147-48.

819. 90 percent of cable subscribers do not r'eceive PBS as a distant signal. Wilson, tt.

3151.

John W. Fuller

820. One could look to TBS revenues to determine whether or not it is a success&1 i

organization. Fuller, tr. 3402.

821. The conclusion ofMr. Sieber's testimony fiom the 1990-92 proceeding, PS Demio

6, tends to say that attitudinal studies are fme, but the proof is in the pudding—we need ~to look

at the ratings and see what people are doing. Fuller, tr. 3404. ~

822. The PBS research group writes a variety of reports for both internal and external

use. Fuller, tr. 3408-09.

823. In the reports it prepares, the PBS research group often includes comprehensive

information about ratings and demographics, using all the,variables,that Nielsen provides. Fuller,

tL 3408-3409.

824. In the reports it prepares, the PBS reslearIch lgrdupl uses the, same, demographic

categories used by Nielsen. Fuller, tr. 3409.

825. The PBS research group provides reports to 'nder'writers containing

comprehensive information about ratings and demographics. Fuller,~tr. 3409.'20



826. The PBS research group regularly provides reports containing comprehensive

information about ratings and demographics in conjunction with staff efforts to secure

underwriting. Fuller, tr. 3409-10.

827. The PBS research group does follow-up work with particular underwriters to see

how audiences are responding to particular PBS programs. Fuller, tr. 3410.

828. There are cable systems that have no PTV signal on them, either local or distant.

Fuller, tr. 3412.

829. 93 percent of U.S. cable households have either no PTV signal or only a local

PTV signal. Fuller, tr. 3413.

830. 77 percent of cable systems representing 90 percent of cable subscribers do not

receive PTV on a distant basis. Fuller, tr. 3414.

831. The actions of cable operators—what they do—is evidence of behavior within the

cable market. Fuller, tr. 3415.

832. In a study conducted by the Annenberg Public Policy Center entitled "Media in

the Home — 1999," in the category of "Where parents believe best programs for young people

can be found," PBS scores decreased almost 18% &om 1997 to 1999. Fuller, tr. 3417.

833. In a study conducted by the Annenberg Public Policy Center entitled "Media in

the Home — 1999," in the category of "Where parents believe best programs for young people

can be found," the aggregate score of the broadcast and cable categories was higher thanPBS'core.

Fuller, tr. 3418.
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834. In a study conducted by the Annenberg Public Policy Center entitled'Med'ia in'he
Home — 1999," in the category of "Where 10 to 17 year olds believe the best programs can be

found" the scores are substantially higher for broadcast and cable than they are for PBSi Fuller, i

tr. 3418-19.

835. In 1998 and 1999 PBS had not been directing a lot of its programming effort ~

towards teenagers or pre-teens. Fuller, tr. 3419.

836. Most of PBS children's programming is directed toward the under 12 group.

Fuller, tr. 3419.

837. PBS'rogramnnng emphasis has been on children 2 to 5, with 6 to 9 a more

recent phenomenon. Fuller, tr. 3419.

838. Arthur and Dragon Tales are targeted at ch'ildren'age 6 to 9. Fuller, t'r. 3419.

839. Underwriters will pick specific PBS ~prdgrhmd td underwrit'ecause of the

content of the program, such as a cookware maker unde~ting h cooking show. Fullei; tt'. 3427.

840. Children's shows are often underwritten by companies selling products that appeal

to kids. Puller, tr. 3427.

841. Underwriting defrays the cost ofproducing programming. Fuller, tr. 3431.

842. The PBS research department, in conjunction with the PBS sponsorship group,

helps the producer persuade a corporation to help fund the program by preparing audience

projections and estimates ofhow many people will watch the'shrew.'Fulled, tr.'433-'34!
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843. When PBS enters into contracts for Barney or Teletubbies, ancillary shares of the

toy and book revenue are a part of the contract. Fuller, tr. 3442.

844. Deals for ancillary shares toy, book, and video revenue added $100 million to the

PBS budget &om 1994 to 1998. Fuller, tr. 3443.

845. During the 1998-1999 period, there was a big push by PBS with respect to their

websites for children's programming, which were promoted as being another place that children

could go and get further information for the particular show. Fuller, tr. 3445.

846. On the current Sesame Street home page, which is linked to the PBS kids home

page, the logos for AOL, Spaghetti-Os, and Quaker Oatmeal appear on the bottom of the page.

Fuller, tr. 3446-47.

847. The logos for AOL, Spaghetti-Os, and Quaker Oatmeal are hyper-links, which

when clicked,.pull up the home pages of each respective sponsor. Fuller, tr. 3446-47.

848. On the current Arthur home page, which is linked to the PBS kids home page, the

logos for Juicy Juice, Alphabets, and Chuck E. Cheese appear on the bottom of the page. Fuller,

tr. 3449.

849. The logos for Juicy Juice, Alphabets, and Chuck E. Cheese are hyper-links, which

when clicked, pull up the home pages ofeach respective sponsor. Fuller, tr. 3449.

850. On the current Barney home page, which is linked to the PBS kids home page, the

logo for Chuck E. Cheese appears on the bottom of the page. Fuller, tr. 3450.
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851. The logo Chuck E. Cheese is a hyper-link, which when clicked, pulls up the

home pages of this sponsor. Fuller, tr. 3450.

852. On the current Dragon Tales home page, twhichl is ilinked to the PBS kids home

page, the logos for Kellogg's Frosted Flakes and Fruit Loops appear on the bottom of the page.

Fuller, tr. 3451-52.

853. The logos for Kellogg's Frosted Flakes and Fruit Loops are hyper-links, which

when clicked, pull up the home pages ofeach respective sponsor. Fuller, tr. 3451-52.

854. There is no evidence in the record that the home pages for Sesame Street, Arthur,

Barney, and Dragon Tales did not have hyperlinks to sponsars during 1998 and 1999. Fuller, tr.

3448.

855. The content of the programming aired on PBS is the same whether it has

commercial interruptions or not. Fuller, tr. 3454.

856. The CARP is charged with compensating copyright owners that own program

content. Fuller, tr. 3454-3455.

857. With a TIVO device, or a remote 'control, a viewer can avoid watching

commercials. Fuller, tr. 3455-3456.

858. The equity of public television today rests largely on 'its 'trustworthiness image,

and viewers'erception ofpublic television as a non-commercial entity is the root of such ttust.

Fuller, tr. 3461.
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859. PBS is perceived to be much less exciting than most comparable cable networks.

Fuller, tr. 3461-3462.

860. Excessive moves towards commercialism would risk turning public television

into simply another competing cable network. Fuller, tr. 3463.

861. Rating are important to PBS. Fuller, tr. 3464.

862. The highly rated programming that is on PBS is highly rated by those that are

under 12. Fuller, tr. 3464.

863. For Mr. Fuller, "viewer avidity" means enthusiasm for the programrrnng. Fuller,

tr. 3476.

864. Cable network look-alikes are competitors to PBS. Fuller, tr. 3482.

865. In the competitive marketplace environment between 1994 and 1999, PBS ratings

were going down, and cable network look-alike ratings were going up. Fuller, tr. 3498.

866. From 1994 to 1999, PBS ratings were going down, and cable network look-alike

ratings were going up, despite the fact that it costs a cable operator much more to carry a look-

alike cable network such as Nickelodeon, than it does to carry PTV as a distant signal. Fuller, tr.

3498-99.

867. A cable operator cannot totally ignore audience. Fuller, tr. 3511.

868. A cable operator would not want to leave out the most popular channels from its

offerings. Fuller, tr. 3511.
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Dr. Lcland Johnson

869. If Congress did nothIing and all other. program somces left the compulsory license

pool, Public Television would end up with all of the minimuzn fees. Johnson, tr. 3722.

870. As a general rule., economIsts greatly prefer the use of~ behavioral measures over

attitudinal measures because behavioral measures take into hccouxit the way the world actually

works, not the way businessmen say it works. Johnson, tr. 3725.

871. Economists greatly prefer to use behavioral indicators in their statistical analysis.

Johnson, tr. 3725.

872. The marketplace reaction to WTBS converting from a di.stant signal to a cable

network, was that mo.t cable operators, over 95io, continued with TBS as a cable network.

Johnson, tr. 3726.

873. It would be hard to imagine that a cable operator would carry a .ignal that, in

general, provides programming that is not viewed.. Johnson., tr. 9129.

874. PBS has not offered any evidence as to whether the Program Suppliers ctairh&t

group has a market value lower than what is paid. to carry its programming. Johnson, tr. 9141,',

875. If the alnount awarded to PTV exceeds its feed generate'd, then other clairhazlt

groups would be receiving less than their fees generated. Johnson, tr. 9141.

876. In order to award. a claimant group less tkan its feks I,en'crated, the Panel must

reach the conclusion that a claimant group(s) is worth less than the: fees paid to carry its signaL

Johnson, tr. 9141.
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877. Mr. Johnson uses the term "avidity" to mean the viewer would be willing to pay

more for particular program minutes than for other minutes. Johnson, tr. 9162-63.

878. If a program is popular within one age group, it is likely to show at least some

popularity in another age group. Johnson, tr. 9165.

Dr. William Fairle

879. Dr. Fairley did not consider substitution of non-compensable for compensable

programming on WGN in any category other than movies and syndicated programs. Fairley, tr.

10615-16.
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CANADIAN TELEVISION CLAIMANTS

Andrea Wood

880. There is no evidence in the record that DaVinci's Inquest, North of 60, or Black

Robe were not available fic over the air in the Northern'Uriited Statds in 1998-1999. Wood, tr.

5089.

881. There is no evidence in the record that The Awful Tnith and This Hour Has 22

Minutes were broadcast in Canada in 1998-1999. Wood, tr. 5091.

882. There is no evidence in the record that The Awful Tnith and This Hour Has 22

Minutes were retransmitted distantly by a cable system in 1998-1999. Wood, tr. 5092.'83.
There is no evidence in the record that any Salter Street programming was

broadcast in Canada in 1998-1999. Wood, tr. 5092.

884. There is no evidence in the record that any Salter Street programming was

retransmitted distantly by a cable system in 1998-1999.', Wood, tr',. 5092.

885. There is no evidence in the record that any of the programs listed on exhibit CDN

3B actually aired in 1998 or 1999. Wood, tr. 5093.

886. There is no evidence in the record regarding the license fees paid for an/ of th6

programs listed on exhibit CDN 3B. Wood, tr. 5093.

887. Depending on the subject matter, the programs listed on exhibit CDN 3B may or

may not have been typically Canadian. Wood, tr.
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888. Ms. Wood testified in the 1990-92 CARP proceeding that Alliance Atlantis'rogramming

was more marketable if it was made more generic. Wood, tr. 5107.

889. There is no evidence in the record regarding a marketplace change that effected

Alliance Atlantis'iews regarding the marketability of its programming. Wood, tr. 5107-5109.

890. During the period covered by it's 1999 Annual Report, Alliance Atlantis owned

the following cable networks: Showcase, Life Network, HGTV Canada, and History Television.

Wood, tr. 5111.

891. During the period covered by Alliance Atlantis'999 Annual Report, Showcase's

prime time audience increased 60 percent for adults 25 to 54. Wood, tr. 5111-5112.

892. During the period covered by Alliance Atlantis'999 Annual Report, the number

of Showcase subscribers increased 11 percent. Wood, tr. 5112.

893. During the period covered by Alliance Atlantis'999 Annual Report, Life

Network demonstrated a 40 percent increase in viewers and increased its average minute

audiences by 46 percent for viewers age 2 plus, and 31 percent for adults 25 to 54. Wood, tr.

5112.

894. During the period covered by Alliance Atlantis'999 Annual Report, Life

Network experienced subscriber growth of 18 percent. Wood, tr. 5112.

895. During the period covered by Alliance Atlantis'999 Annual Report, HGTV

Canada's weekly average hours tuned increased 41 percent for the network's key demographic
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women age 25 to 54, and also saw average minute audiences increase 44 percent for viewers age

2 plus, and 33 percent for adults 25 to 54. Wood, tr. 5113.

896. During the period covered by Alliance Atl&ti~s'999 Annual Report,'HGTV'anadaexperienced subscriber growth exceeding.100 percent, almost 1.7 million subscribers.

Wood, tr. 5113.

897. During the period covered by Aliunde Atlalntik'~999 Annual Rapport, Histor'y

Television showed an increase in viewing by adults 25 to 54. Wood, tr. 5113.

898. During the period covered by Alliance Atlantis'999 Annual Report, 7 percent

subscriber growth was expected for History Television, Wood, tr. 5113.

899. During the period covered by Alliance Atlantis'999 Annual Report, ratings and

subscribers increased for Showcase, Life Network, HDTV Clmeda', and History television.

Wood, tr. 5113-5114.

Lucv Medeiros

900. Nelvana considered Nick Junior to be the premier U.S. pre-school specialty

service. Medeiros, tr. 5253.

901. Rather than involving speci6cally Canadian themes or story lines, many Nelvana

shows deal with intrinsic values that are valuable to parents and to their children regardless of

what country you are in. Medeiros, tr. 5258.
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David Bennett

902. Many factors other than the conversion of WTBS to a cable network could have

significantly impacted the decline in royalties paid by cable systems. Bennett, tr. 5442.

903. Between the end of the 1992-2 accounting period, and 1998 when WTBS became

a cable network, there was an 18 percent decline in royalties paid by cable systems. Bennett, tr.

5443-44.

904. Before TBS became a cable network, the section 111 royalties paid by cable

systems were already on a downward trend. Bennett, tr. 5444.

905. For the 1998-1 accounting period, the total number of cable systems with zero

distant signals is 572, and the number within the Canadian Zone is 171. Bennett, tr. 5460.

906. For the 1998-1 accounting period, the total minimum fee is approximately $ 11.5

million, and of that total approximately $3.4 million is attributable to systems within the

Canadian Zone. Bennett, tr. 5460-61.

907. For the 1998-2 accounting period, the total number of cable systems with zero

distant signals is 551, and the number within the Canadian Zone is 181. Bennett, tr. 5461.

908. The corresponding dollar amount is about 30 percent of the total minimum fee.

Bennett, tr. 5461.

909. For the 1999-1 accounting period, of the total minimum fee, approximately 30%

is attributable to systems within the Canadian Zone. Bennett, tr. 5462.
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910. For the 1999-2 accounting period, of thh total ~imum feb, agpr'oximatelg 30.7'/0

is attributable to systems within the Canadian Zone. Bennett, tr. 5462.

911. Subscriber instances captures the extent to which a signal reaches subscribers, but

it does not tell you if a subscriber is watching. Bennett,~ tr. ~5466. ~

Debra Rineold

912. A cable operator makes a deliberate choice to ~pay the minimum fee and not carry

certain signals that could be carried without any additional'harge. Ringold, tr. 5762-64.

I

913. Dr. Ringold never analyzed the survey results regarding possible biases relating to

the gender of the survey respondent. Ringold, tr. 5789-90.

914. Dr. Ringold did not seek to determine when the particular Canadian distant signal

in question was first carried by the cable system. Ringold, tr. 5790-91.

915. Dr. Ringold did not seek to determine whether certain signals had been dropped

or added to a system over the term of these surveys. h.go1d, 'tr. 5791.'16.
Survey respondents were never asked ahoy whether the cable system wah gbing

to continue to carry the Canadian signal during this year. Ringold, tr. 5792-93.

917. Dr. Ringold's study did not differentiate'between 'the'ecision to continue tlo ~
a particular signal versus the decision to add a particular signal to a cable system. Ringold, tr.

5794.
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918. Dr. Ringold's study did not determine whether any of the cable system operators

that were interviewed for the French-speaking Canadian signal actually spoke French. Ringold,

tr. 5794.

919. On page 6 of the survey questionnaire marked PS Exhibit 41-X, the survey

respondent identified an allocation percentage of 20 for the "other" category and listed "Imported

News at 10 p.m. from Detroit." Ringold, tr. 5807-5808.

920. On page 4 of the survey questionnaire marked PS Exhibit 42-X, the survey

respondent listed "local news" in the "other" category. Ringold, tr. 5809-5810.

921. The academic literature has identified the dependent relationship between the data

points as a problem with constant sum survey methodology. Ringold, tr. 5864-5865.

922. One assumption behind Dr. Ringold's survey is that the survey respondents know

the programming, and what constitutes the various programming types, on the signals. Ringold,

tr. 5867-5868.

923. One assumption behind Dr. Ringold's survey is that the survey respondents are

conscientious when answering the questions. Ringold, tr. 5868-5869.

924. Dr. Ringold is not aware of survey respondent ever being asked if they needed to

refer to other documents to answer the survey questions. Ringold, tr. 5873-5875.

925. On page 4 of survey questionnaire marked PS 51-X, under "other programming,"

the respondent said game shows and the like. Ringold, tr. 5873-5875.
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926. On page 4 of survey questionnaire marked PS ,'Bx.'2-X, under: "other

progrannning," the respondent said Warner Brothers programming. Ringold, tr. 5879-5880.

927. On page 5 of survey questionnaires marked PS Bx. 54-X, PS Hx. 55-X, PS ~Exl. 56-

X, PS Ex. 57-X and PS Ex. 58-X, under "other progranuming," ,'each survey'espo'ndent said

"don't know" yet still identified an allocation percentage. Ringold, tr. 5889-5894.

928. On page 5 of survey questionnaire marked PS Bx. 51-X, the survey respondent

identified an allocation percentage of 16.6 for each category. Ringold, tr. 5902.

929. On page 5 of survey questionnaire PS Bx. 55-X, the survey respondent identified

an allocation percentage of 30 for sports and 11.6'or every other category. Ringold, tr. 5902-

5903.

930. On page 5 of survey questionnaire PS Ex. 55-X, the survey respondent indicated

as follows: "never seen channel cannot give intelligent answer so make equal after the 30 percent

for sports, no one else could answer." Ringold, tr. 5903.

931. On page 5 of survey questionnaire marked PS Bx. 56-X, the survey respondent

identified an allocation percentage of 30 for sports and 11,6 for every Other category. Ringold, tr.

5903.

932. On page 5 of survey questionnaire PS Ex. 56-X, the survey respondent indicated

as follows: "cannot give intelligent answer. Divide equally after 30 for sports. Never watch.'Nb

one else." Ringold, tr. 5903-5904.
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933. On page 5 of survey questionnaires marked PS Ex. 59-X and PS Ex. 60-X, the

survey respondents identified an identical allocation percentage for each category. Ringold, tr.

5904-05.

934. "Nay saying" and "yea saying," where a respondent simply gives identical

answers to questions, is a possible reason for the identical allocation percentages seen in

questionnaires PS Ex. 51-X, PS Ex. 55-X, PS Ex. 56-X, PS Ex. 59-X, and PS Ex. 60-X. Ringold,

tr. 5905.
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MVSIC CLAIMANTS

935. The Music Use Study was designed to examine changed circxunstances in the: use

of music and whether music usage increased from the 1.991-92 period to the 1998-99 period.

Boyle, tr. 4445.

936. The Music Use Study shows large varihticins in Music use pe'r day, ranging from

11.47 minutes to 26.27 average minutes of musI.c per hour on the studied days. Boyle, tLl. 4471-

72; Music Exhibit 39.

937. The Music Use Study weights stations tIotal bf fdes generated (distant plus local)',

not by distant fees generated, Hoyle,, tr. 4572-73; JSC Ex. 34-X.

938. The station weighting methodology in the Music Use Study was not altered in

response to the increase in minimum-fee paying systems in 1998-99. Hoyle, tr. 4569-72.

939. Music Claimants used data supplied 6y Cable Data Corporation to select its

sample for 1991-92. The stations chosen in this period. clomlpri&ed'80 petcent of fees generated

Boyle, tr. 4795-96.

940. Despite increasing the statI.on smnple size,, Music Clailmahts'used a sample that

accounted for 60% of fees generated in 1998-99. Boyle, tr. 4798.

941. The Music Use Study .ought to include the toIII dk.stant signal stations by fees

generated for both periods, Y'et, it kept WTBS for comparison and continuity purposes iri 1998&

99, even though WTBS generated minimal royalty fees„Boyle, tr. 4790
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942. The criteria for selecting the sample stations in the Music Use Study varied &om

1991-92 to 1998-99. Boyle, tr. 4944; PS Ex. 37-X.

943. None of the five stations that selected with certainty, based on fees generated, in

1991-92 was an educational station. Boyle, tr. 4799.

944. The only two Public Television stations included in the Music Use Study, both in

1998-99, had more extensive music usage, in general, than did commercial stations. This is not

reflected in the weighted results because the Public Television stations generate significantly less

royalty fees than the other sample stations. Boyle, tr. 4466-67.

945. The Music Use Study did not specifically include network affiliates as there was

no attempt to balance the station types to reflect the distant station universe in the study. Boyle,

tr. 4872-73; NAB Ex. 27-X.

946. Dr. Boyle did not perform any statistical analysis in advance of collecting data to

determine whether the sample stations were representative of all stations carried on a distant

basis. Boyle, tr. 4821.

947. In the ASCAP music credit context, duration of music does not matter for themes

but it does for underscore. Boyle, tr. 4852.

948. If cue sheets are not provided for a program, that program is not counted in the

Music Use Study. This can result in an inaccurate reflection of the amount of music actually

performed on the measured station for that day. Boyle, tr. 4865-67.
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949. KSHB, a station that:Is included in the Music Use Study, switched &om an

independent in 1991-92 to a network affiliate in 1998-99. As independents carry more royalty-

compensable programs than do affiliates, there:is a large difference between the sets of years Iin

the amount of programs measured for this station. No adjustment was made for this change.

NAB Ex. 27-X; Boyle, tr. 4870-72.

950. Use of the FCC composite week. as a starting point for the days included in the

sample meant no progiams aired. in Januairy, February or May, appeared in the study. Boyle, tr.

4829-30.

951. Some sample days in the Music Use Study were picked from different weeks of

the month as compared to their placement in the original FCC composite week. Boyle, 5&. 4932-

33; PS 36-X.

952. The seven,sample days for each year in the Music Use Study include only &laths

from two months in the first half of a year, but dates from five months in the second half of the

year. Boyle, tr. 4935.

953. The Music Use Study exainined mu.sic in programs that are not compensable in

this proceeding due to WCrN's separate satellIite broadcast~ feed. Boyle,'r. 4834.

954. When the PROs grant licenses to television stations for the performance of

musical works, they do not negotiate with television piIogtanh c6pyHght owners„Boyle, tiI'. 4669-

70.

955. Throughout the entire history of the royalty disti'ibution proceedings, neither the

Nielsen viewing measures nor the Bortz-type or other athtudinal measures has been apglieId tIii
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music. Music is considered to be a program element running through all of the program types on

the distant broadcast signals and thus its share has always been taken "off the top" in these

proceedings, Boyle, tr. 4957-58.

956. The Music Claimants'se Study compares the amount of music broadcast on a

ten station sample for the 1991-1992 Period with the amount on a fifteen station sample in the

1998-1999 Period. During 28 particular days chosen from an adaptation of the long defunct FCC

Composite Week. Program listings were obtained Rom TV Data Technologies ("TVData"), and

matched to music cue sheets for the television program or episode to identify and to measure the

duration of all musical works on the sampled stations. Krupit written direct, 2.

957. The ten stations selected for the 1991-92 sample include the five stations that

generated the most total cable royalty fees in 1991 and 1992. Krupit written direct, 3.

958. In 1998-99 study years, Music Claimants expanded their study to include the top

nine United States-based fee gen stations because WTBS, the largest fee generator in 1991-92,

was no longer a distant signal. Nonetheless, these nine stations represented less than 60% of all

fees gen, while the top five stations in 1991-92 represented nearly 80% of fees gen. Krupit

written direct, 4-5.

959. The sample in the Music Use Study was intended to represent the most important

stations, economically, in each set of years. Krupit, tr. 4298.
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960. Outside of the top 9 stations in 1998-99 sample, the remaining stations generated

a tiny percentage of fees generated. These remaining stations were designated, however, to

represent nearly all the stations that generated nearly 40zo of total 1998-99 fees generated.

Krupit, tr. 4373.

961. Music cue sheets" identify each use of Music on a program and list, among other

information, the duration (in minutes and seconds) of all works performed. Program. producers

generally prepare cue sheets and provide them to PROs. Krupit mitten direct, 7; Krupit, tr.

4256.

962. The time sample in the Music Use Study is based upon a particular set of dates

called the "FCC Composite Week." chosen by the FCC in 1983 to represent each of the

weekdays, Sunday through Saturday, over the course of a year. The Music Use Study selected.

four sets of sample weeks (one each for 1991, 1992, 1998 Md 1999) that sought to reflect the

1983Composite Week. IQ~pit, tr. 4236.

963. The Music Use Study relies on program data provided'by TV Data that d'oem'ot

always provide detailed information on individual episodes, particularly for cartoons. Krupit, b..

4254.

964. A "generic" cue sheet is supplied. by pro@am producers when the same music is

aired every time the program is performed. An example of this coram'on practice is the McNeil-

Lehrer Report, which uses the same set ofmusic in every show. Krtxpit, tr. 4262.

965. The PROs did. not obtain cue sheets fbr $ 00 piercc!nt 'of 'the! programs on their

sample stations during the sample weeks. Krupit, tr. 4258.
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966. The Music Use Study is based upon cue sheets for 77 percent of the programming

in 1991-92 and 73 percent of the programming in 1998-99. Krupit, tr. 4275.

967. Neither the Music Use Study nor Mr. Krupit's observations provide information

about relative music distributions among claimant categories. Krupit, tr. 4288.

968. The Music Claimants did not present evidence as to which or how many music

radio stations are re-broadcast as distant signals. Krupit, tr. 4322.

969. Although the Music Use Study includes 35 JSC programs from 1998-99, it uses

only 8 cue sheets from those 35 programs. Krupit, tr. 4334-35; JSC Ex. 32-X.

970. Cue sheets generally under-represent the amount of music performed during

sports programs. While they might list theme music, they rarely report many recognizable

feature songs that are played during the course of the game, at half time or other breaks, and

during replays and highlights. Krupit, tr. 4354-55.

971. In the aggregate, the Music Use Study identified 43,920 minutes of music in

2,203 hours in 1991-92, and 65,324 minutes of music in 3,128 hours of progranniiing in 1999-

98. Krupit written direct, 9.

972. The unweighted average minutes of music per hour in the 1991-92 (19.9) was

approximately one minute less than the 1998-99 average (20.9). Krupit, tr. 4397.

Jeffrev Lvons

973. Beverly Hills 90210, Charmed, Dawson's Creek, Felicity, Bu~ the Vampire

Slayer and Ally McBeal are examples of series that contain popular music. Lyons written direct,
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15. Many of these programs advertise the music of featured artists prior to the closing credits at

the end of the show. Lyons written direct, 16.

974. Use ofpopular music on television prograrhs ben'efits musicians who rriarket their

music through programs, and often guest star. A accent~ example is'onda Shepard, who

appeared on Ally McBeal, as the lead singer in the house band for the loc@ bhr frequented by the.

main characters. Ms. Shepard's continuing role propelled her t6 nIusic fame, landing her at the

top of the pop charts. Lyons written direct, 15.

975. Public television makes use of music 6 nIj.an) ok t6e kame eayk aS it'is used in

commercial programming. Lyons written direct, 17.

976. Music plays an important role at live sports events. For example, rock anthems

are constantly played during players introduction and ~odgh6ut~ the games at NCAA, MLB,

NHL, and NBA games. Cheerleaders, dance troupes, and the omnipresent marching bands at

college games rely on music. The epitome of music~s plretalebcd at~ spbrt8 event is'the Super

Bowl, which includes music concerts, the pre- and post-game as well as during half time. ~ Lgonh

written direct, 18-19; tr. 4169.

977. Besides theme music used for station newscasts, music is often used as the

background for stories. Lyons written direct, 20.

978. Music is used in every program genre: ~sp6rts~, nasl prbgrhmh, rhodes,'TV and

series. Lyons, tr. 4166-67, 4175.
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Seth Salzman

979. Users pay an annual fee to obtain separate bulk licenses Rom ASCAP, BMI and

SESAC (Performing Rights Organizations or "PROs") that gives users the right to perform

publicly all of the copyrighted musical compositions in the PROs'epertories, and the repertories

of their foreign affiliates. With these rights of unlimited access, users are &ee to use as much or

as little music in the Music Claimants'epertories as they wish. Saltzman written direct, 4.

980. The PROs represent the composers of the musical works, i.e., those who create

the notes and lyrics, but not the performing artists. Saltzman, tr. 3975.

981. PROs rely on cue sheets from users to provide information about what composers

to pay for the music performed and how the music was used. Saltzman, tr. 3916.

982. PROs convert and store cue sheets, which may be received in electronic or paper

format, in an electronic database. Saltzman, tr. 3918-19.

983. ASCAP calculates royalties to its members by converting the use and duration of

music listed on cue sheets into a "Music credits." Saltzman, tr. 3944-45.

984. BMI and SESAC employ similar methodologies for calculating royalties to their

members, and rely upon the same core data as ASCAP. Saltzman, tr. 3945-46.

985. Theme music, according to ASCAP's practices, is credited per use, not on a

durational basis. Saltzman, tr. 4048. Both news programming and sports programming use

theme music throughout their programs. Saltzman written direct, 11
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986. Music played at different times of the day accrue different levels of credit. For

instance, music performed between 7 p.m. and 12:59'.jn. get i100 percent of the credit, while

music performed in other day parts gets lower credit. Saltzman, tr. 4052.

987. ASCAP's methodology does not weight music by quality. Saltzman, tr. 4066-67.

988. Some songs on movie soundtracks doi not actually appear in the movie, itself.

Saltzman, tr. 3955-56.

989. The age of a particular song within the PROs'epertoires or of the programs in

which music is performed have no import in the PROs'i callcuIation ~of royalties.'altzman, tr.

3970-71.

W.G. "Snuffv" Walden

990. Although composers create music for a variety of television shows such as

dramas, sitcoms, news, news magazines, and documentaries, Walden, tr. 4110-11) nbAorks

direct producers to use popular music that appeals to the 18-49 demographic. Walden, tr. 4114-

15.

991. There is definite ratings pressure in television, and'show'business 'in general, to

appeal to a younger audiences, Walden, tr. 4106, beckush ratings kucbesh determines whether a

show remains on the air or is taken off. Walden, tr. 4113.
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PROGRAM SUPPLIERS'ROPOSED CONCLUSIONS OF LAW

I. PROCEDURAL HISTORY

Each year cable systems submit royalties to the Copyright Office for the privilege of

retransmitting over-the-air broadcast signals to their subscribers. These royalties are, in turn,

distributed to copyright owners whose works were included in a distant retransmission of an

over-the-air broadcast signal and who timely filed claims for royalties with the Copyright Office.

As the copyright owners were unable to negotiate a settlement as to the division of the 1998-99

royalty funds, the Library of Congress convened a CARP to determine the distribution of those

funds under 17 U.S.C. $ 111(d)(4)(B), by publishing a Notice seeking comment as to the

existence of controversies for the distribution of 1998 cable royalties. 65 Fed. Reg. 54077

(September 6, 2000). The parties reported both Phase I and Phase II controversies and filed their

Notices of Intent to Participate. In response to a Notice seeking comments as to the existence of

controversies for the distribution of 1999 cable royalties, 66 Fed. Reg. 50219 (October 2, 2001),

the parties reported Phase I and Phase II controversies as well and filed their Notices of Intent to

Participate.

The Library consolidated the distribution of the 1998 and 1999 cable royalties into a

single proceeding before a single CARP. Order, Docket No. 2001-8 CARP CD 98-99 (February

20, 2002). Two of the eight parties that filed Notices of Intent to Participate in this consolidated

Phase I distribution proceeding, National Public Radio and the Devotionals, have settled. The

parties that remain are the JSC, Music, Program Suppliers, Canadians, NAB and PTV.

These parties filed written direct cases on December 2, 2002 setting forth their requested

distribution percentages, and the Library conducted discovery on the written direct cases under
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37 C.F.R. g 251.45, commencing on December 6, 2002 and ending on March 31, 2003, ~ant
to a deadline set by the Copyright Office's March 20, 2003 Order.

The arbitrators selected for this proceeding,~ in~accordance with Sec. 251.6 of the CARP

rules, are: The Honorable Curtis von Kann (Chairperson); The Honorable Jersey Gulin; and The

Honorable Michael Young. Together, they comprise the "Panel" or "CARP".

Opening statements and the presentation and cross-exhmhmtion of the parties Direct

Cases began on April 24, 2003. Several motions &bm'thd pads fear 4e modification'f written

direct testimonies were made and granted, along with the issuance of other Panel Orders. These

Orders and documents in compliance thereto were made part of the official record ~in ~this

proceeding.

The parties filed their written rebuttal cases on June 20, 2003. Presentation of rebuttal

testimony and cross-examination was conducted &oN Jul/ 7 to My 18, 2003.

A July 18, 2003 Panel Order requires the parties to file their proposed findings of fact and

conclusions of law on August 20, 2003, with replies due on September 5, 2003. Pi'ograrn

Suppliers Proposed Findings of Fact and Conclusions of Law are hereby submitted in

compliance with that Order.
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II. THE DISTRIBUTION CRITERIA ESTABLISHED IN PRIOR CASKS HAVE
CONTINUING VALIDITY UNDER THK STATUTORY PLAN.

While Program Suppliers and the other claimants have previously addressed the scope

and shape of the Panel's authority to allocate royalty funds, it is useful to review the origin of the

criteria used by the CRT, and later CARP in past distribution proceedings.

The Tribunal adopted harm, benefit and marketplace value as the primary criteria for

guiding its royalty allocations. E.g., 1983 Final Determination, 51 Fed. Reg. 12792, 12793

(1986). Those criteria were not created by the Tribunal, but were adopted from the legislative

history of the royalty plan in 17 U.S.C. $ 111. Congress identified the harm to owners and

benefit to cable systems associated with importation of distant signals as justifying the payment

of royalties for the distant carriage ofnon-network programming:

[T]he transmission of distant non-network programing by cable systems causes damage to
the copyright owner by distributing the program in an area beyond which it has been
licensed. Such retransmission adversely affects the ability of the copyright owner to exploit
the work in the distant market. It is also of direct benefit to the cable system by enhancing
its ability to attract subscribers and increase revenues.

H.Rep.No. 1476, 94th Cong. 2d Sess. 90 (1976). The marketplace value criterion finds its support

in "Congress'vident intent to have the Tribunal operate as a substitute for direct negotiations

(which were thought to be impractical) among cable operators and copyright owners, [id.] at 89."

Christian Broadcasting Network v. CRT, 720 F.2d 1295, 1306 (D.C. Cir. 1983).

In the 1989 distribution proceeding, the CRT stated that its goal in "allocating the fund

among various program types, is to 'simulate market valuation.'" 57 Fed. Reg. 1528 (April 27,

1992). In addition, in the 1990-92 CARP decision, the Panel concluded that "market value is the

only logical and legal touchstone." 1990-92 CARP Report at 23. The 1990-92 CARP also

believed that the benefit and harm analysis would be subsumed in determining marketplace value

The Tribunal identi6ed time and quality as secondary criteria, but neither ever played an important role.
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III. SIMULATING A MARIWTPLACK FOR DISTANT SIGNAL PROGRAMMING
REQUIRES DETERMINING THK APPROPRIATE COMPARABLE MARM&'.T.

The first step in simulating a free market is determining how a "free" (that is, unburdened

with the compulsory license) market for distant signal programming would look and work. The

standard for agencies or courts faced with simulating market results for regulated entities has

been the comparable market (or comparable earnings) test. See, e.g., FPC v. Hope Natural Gas

Co., 320 U.S. 591, 603 (1944)(applying comparable earnings test for regulated rate of return

analysis).

For a comparable markets analysis to have probative value, comparable services in an

operating f'ree market must be used as the benchmark for services offered in the regulated

market. E.g. „Youngstown Sheet ck Tube Co. v. United States, 295 U.S. 476, 480 (1935). Where

complete comparability cannot be fully achieved, allowances should be made for the

dissimilarities. Louisville d'r N. R. Co. v. United States, 238 U.S. 1, 15-16 (1915). Determining

comparability is a fact-intensive task that depends on the particular circumstances of the business

or practice being analyzed. Comparability must be based on the characteristics germane to the

matter at issue. Once comparability has been established, an agency or court may apply the

market-based conditions &om the surrogate company's operations as an objective means of

simulating how a regulated company would respond in similar circumstances. See Indiana

Municipal Power Agency v. FERC, 56 F.3d 247, 252-53 (D.C.Cir. 1995)(applying market price

test to coal purchase).

A. Basic Cable Networks Provide Comparable Service To Distant Signals.

In the instant case, simulating a free market requires finding free marketplace

programming services comparable to those made available by distant signals. Basic cable

networks are the obvious choice because they offer comparable programming to that on distant
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signals, Green written direct, 14-1'i, aud are, in many cases& offer&ed bn the'ame tiers by cable

operators. Many witnesses agreed that the basiic cabl'e network market offers a model for how

distant signal transactions would likely be conducted in a &ee market. See, e.g. Gruen written

direct 5, 10; Fuller written direct, 18-19; Trautman written direct, 4;

It cannot be seriousjly argued that the cable network marketplace does not provide

appropriate guidance as to how a. &ee distant signal marketpllace would operate, Cable networks

and distant signals are comparable in several important characteristics. Bo'th license individual

programs &om copyright owners and package them into complete channels that 6re thorn

retransmitted in their entirety by cable systems. Rosston, tr..'2930. The programming offered by

cable networks and distant signals is sinrilar in that bot&h 6ffdr a mixture of original and off-

network programs that often include movies, seriies, sports, news, documentaries, devoti.onal

programs. See, e.g., Fuller v&vitten direct, 13-15, (PBF~ "look-alikes"). Both cable networks and

distant signals include advertising within their progratnn6ng. Dicey, tr. 8833-34. Indeed, as

the 1990-92 CARP recognized:

This simulated market looks a great deal like the cable network market, including,
most signi6cantly, the fact that cable systems purchase not merely a program, but
an entire signal,, such as HSPN.

1990-92 CARP Report at 23.

Cable networks and distant s:ignals depend heavily on advertising revenues. Cable

networks obtain 55% of their revenues from advertising, Trautman, tr. 374, with most of the

remainder made up from liicense fees revenue. IL Because broadcasters of distant signals do not

command license fees, they obtain all their revenues from advertising. Cable networks can and

do offer local ad "avails" in progaz&mring to cable sysf'em's, jl.'re'xtLnan,'r.'370, and, while distant

signals cannot offer ad avails to cable operators under the co&pulsory~license, there is no reason

to think they would be precluded from doing so:in a free market. Ducey, tr. 8829-30.
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Furthermore, because local advertising from cable networks generates little revenue for cable

operators, nothing suggests that the unavailability of local ad avails materially alters cable

operator decisions about which distant signals to carry. Trautman, tr. 377.

Looking at cable networks and distant signals Gom a cable operator's standpoint, both are

offered on basic or expanded basic tiers. Kessler written direct, 7; Trautman, tr. 210-11. As

such, both form a part of a package of channels that are offered to subscribers for a single

monthly rate. Id. Many cable networks offer on the same tier niche programming (The Weather

Channel, C-SPAN) or programming of a single genre (ESPN, CNN) designed to appeal to

targeted audience segments, and distant signals, which offer an array of programming types

intended to appeal to broad audiences. Ducey, tr. 8835, 1964-65. In light of the precedent as

well as the shared characteristics between cable networks and distant signals, the cable network

marketplace is the appropriate market to turn to for guidance concerning how a &ee distant

signal marketplace would work.

B. A Free Distant Signal Market Would Not Be Subject To Restrictions That
Apply To The Compulsory License.

Because basic cable networks are comparable to distant signals, how the basic cable

network market operates provides insight as to how programming would be valued in a free

distant signal market. The primary characteristics of such a market would be the same as those

that currently exist in the cable network market. Program purchase decision would involve

negotiation between a copyright owner as seller and a distant signal as buyer. While the

legislative history of Section 111 suggests a different pattern, real world experience demonstrate

that cable operators want to purchase entire charinels of programming, rather than purchase

individual programs &om which they would build a channel.
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Several signs point to this result. First, cable systems do very little prograrrimi'ng on their'wn.

Egan, tr. 1402-03. They have neither the desire, the resources nor the expertise tlo

undertake programming duties. Second, as the cable iridustry has developed, cable networks

have assembled entire channels of programming by purchasing individual programs and

packaging them into channels for license by cable operatorsl Carey written'irect, 5, Likewise,

broadcasters currently program distant signals, albeit for their local markets. Trautman,:tr. 494.

It is unlikely broadcasters would relinquish that control in~ a &ee ~market.

Rather than direct purchases by cable operators of individual programs'(as Congress

expected), the most likely &ee market scenario would be an expansion of the current basic cable

network market to include distant signals. WTBS*.s cbntersiori &6m'a distant'sig'nal'o a cable

network has followed precisely that path and demonstrates how a distant signal would'perate iver

a &ee marketplace. Ducey, tr. 1821. It is likely thalt bioadcdsteis Could purchase individual

programs and continue to package them as channels, but with an eye toward licensing cable

system operators as well as one toward broadcast to their local audience, just as cable netw'orks

do. In fact, that is what TBS and WGN currently. do. Were the compulsory license suddenly

abolished, the current cable network market would subsume distant signal trarisactiohs, iinstead

of cable systems beginning to purchase individual programs~ to create channels that would

replace distant signals.

There is no reason to think that a &ee distant ~signal~ market would be restricted, in, any

way. A major reason for adopting the restrictive license was Congress'xpectation ofvery high

transaction costs in a &ee marketplace: "it would be impractical and unduly burdensome to

require every cable system to negotiate with every i copyright Owner whose work was

retransmitted by a cable system." H.Rep. No. 1476, supra, at 89 (emphasis added).
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The congressional expectation of individual program negotiations between cable systems

and copyright owners has not been, nor is it likely ever to be, realized. Cable networks operate

effectively as middlemen, obtaining the necessary licenses &om copyright owners for national or

regional retransmission ofprograms to cable systems around the country. That efficiency would

easily be applied to distant signals should they be allowed to bargain in a free market and would

minimize the transactional costs to individual cable systems and individual copyright owners for

distant retransmission of programs. In sum, the cable network market has simply grown to be a

functioning market for license of programming in a way Congress did not envision in the mid-

1970s when Section 111 was enacted.

Finally, the experience and success of cable networks in creating and distributing a wide

variety of programming channels demonstrates that &ee market conditions can operate

efficiently to offer a wide variety of programs for subscribers. In view of these factors, were

Congress to eliminate the compulsory license, the resulting free distant signal market would

likely operate with no greater restriction than is currently placed on the cable network market. In

fact, it is virtually certain that the distant signal marketplace would closely resemble the current

cable network marketplace.

C. What Factors Would Guide Program Purchase Decisions In A Distant Signal
Market?

The Panel is to simulate a &ee distant signal market for the sale of programming. The

first characteristic of such a market would be that in making their program purchase decisions,

distant signals would consider both their local and distant market needs. The role of advertising

revenues would continue to play a very large role in those decisions. Advertising revenues

account for about 55% of cable network revenues. Trautman, tr. 374. In a &ee market, distant

signals would be expected to receive comparable shares of their revenues &om advertising.
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Distant signals, as broadcasters, present a somewhat different line-up of progr~in'g

lrom what cable networks offer. Distant signals offer %My different types of programs bn a

single station. Although some cable networks offer a variety ofprograrruning, such as TBS, USA

and TNT, many cable networks are nznowcasters, offering a single genre of programming: e.g,,

The Weather Channel, weather; CNN, news; ESPN» sp'orth'»; The'Canto*n Network, cartoons. See

Wilson, tr. 3034. (description ofnetworks'rogramming).

There is no reason to think distant signals would change their broadcasting role,

particularly since they would still be seeking to reach 16ca1 a~tdienc6s. 'Consequently, they would

still seek to purchase programs that have broad appeal tci large numbers of viewers throughout

the country. See Sieber, 1990-92 wri1ten direct, 5 (main objective o:f research is "to g0t Nord

people to watch more of [WTBS's] programming."). Indeed, after conversion, TBS concentrated

more heavily on popular series and movies. Ducey, N. 1820. Unlike a cable network that &nay

appeal to only a narrow segment of subscribers, distant signals offer programs with wide appeal

that are intended to capture large amounts of viewing. Large arnorrnts of viewing are necessary

to sustain the advertising revenues on which distant signalS re1y.'istantsignals and cable networks have relied on, and in a free market would continue to

rely on, ratings and subscriber/viewer preferences to r6akk pr'ogiamming choices. Sieber, 1990-

92 written testimony, 3-8. Preferences are often determined by asking subscribers what they

want to watch and then comparuxg those preferences with the ratings to deterge what

subscribers actually watch. For WTBS (now TBS), which provides an obvious model of how

distant signals would operate in a free market, audience research "was the foundation on which

programming decisions were:nade." Id. at 21. Rating& ~ the bedrock of that research because
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they indicate "to what extent and how subscribers use" programming. Id. Ratings also confirm

(or deny) whether subscribers'tated preferences are translated into behavior.

In a free distant signal marketplace, cable operators would choose the signals that provide

what their subscribers want to view. Cable operators would undoubtedly choose signals

providing highly rated programming. That cable operators would behave this way is confirmed

by how cable operators behave in the current cable network market where they pay higher

license fees, on average, for higher rated cable networks. Gruen written direct, 10-12. Cable

operators would likely be willing to pay more for highly rated distant signals precisely the same

way they currently pay for higher rated cable networks in a free market. Gruen written rebuttal,

20 (TBS license fees increased three- or four-fold aAer conversion).
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IV. THE NIELSEN VIEWING STUDIES PROVIDE l'j:Hg PANEL WITS THE BEST
EVIDENCE OF MARKETPLACE VALUE.

Because a Bee market for distant signal prograrnmting de not exist in 1998-99, the parties

have presented three major studies — Nielsen Viewing Studies presented by Program Suppliers,

the NAB Regression Model presented by the NAB, and the Bortz Study presented by JSC — that

address how to determine what the marketplace value of different program categories would. be.

The Nielsen Viewing Studies are based on actual behavi'or 'of'cable'ubscribes,'he NAB

Regression Model is a theoretical construct, and the Bortz Study is an attitudinal study of 'perators'pinionsofwhat the hypothetical value ofpkogi..aml~g t:athgories nnght be.

Putting aside the results for the moment, the different approaches reflect parties'iews on

what would be an important determinant ofvalue in a free market. Supporters of the Bortz Study

claim that opinions about how cable operators might aat withe real money should aontrol,'he

NAB Model focuses on how royalties vary, while Progemi Suppliers believe that how'e'opl'e

actually behaved demonstrates what is valued in the Naxke0. The general cps'e~s among th'

testifying economists is that evidence of market behavior is generally preferred and is deemed

more persuasive than survey results, e.g., Johnson tr., 3699, 3725, Gruen tr., 7669. Crandall, 7.

Furthermore, as demonstrated below, the NAB Regression Mode doeS nbt hddiesh the fight

question.

Of these three studies, only the Nielsen Viewing Studies present data of actual program

popularity that is relevant to the decisionm dang of the Panel in tins proceeding. Both the NAB

Regression Model and the Bortz Study are less reliable for a variety of reasons and shbuld bb

given substantially less weight by the Panel. Accordihglg, the Nielsen Viewing Studies!res!ult8,

as modi6ed below, should serve as the anchor for the awards.
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The major criticism leveled at the Nielsen Viewing Studies — that what subscribers watch

is not directly related to value of the programming to cable operators in attracting and retaining

subscribers — has been shown to be false. Despite the fact that opposing claimants can parade a

bevy of well-prepared witnesses to parrot that cable operators do not make programming

decisions based on ratings, common-sense and the evidence of their actual behavior

demonstrates otherwise. Most cable operators purchase Nielsen ratings information. Lindstrom,

tr. 7185-86. Cable systems operators systematically pay higher license fees for higher rated

cable networks than for lower rated cable networks, Gruen written direct, 10-12, and there is a

direct correlation between license fees and ratings. Nothing suggests that cable operators would

behave materially differently in a &ee distant signal marketplace. In fact, as the discussion

above indicates, there is a wealth of evidence that leads to the conclusion that they would behave

in precisely the same way.

A. The Nielsen Viewing Studies.

Nielsen shows what the cable subscriber watches. In other words, Nielsen measures how

subscribers use the programming made available on distant signals, and use is the critical issue in

the realm of exploitation of copyrighted works. Programming that is most used (viewed) has a

higher marketplace value than little used programming. Alexander tr., 2284-85. But use alone

does not constitute all the value in prograrrnning. Viewing data that Nielsen provides coupled

with additional publicly available data explains, rennes, and corroborates the results reported by

Nielsen and afFords the Panel additional information &om which values can be ascribed.

For example, viewing by some is more valuable than viewing by others. The most

desirable viewers are those in the 18-49 age group. Gruen written direct, 13; Carey written

direct, 4; Green written direct, 13; Winkelman, tr. 6281; Ducey, tr. 1767, 1957 (18-34), tr. 8800
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(25-54). The Nielsen results present viewing for all demographics, including the 18-49

demographic group.

In the past proceedings, avidity of viewing has'been'given'weight. 1990-92 CARP

Report at 112. Viewers that are more avid are considered more valuable than less avid viewers.

Program Suppliers provide an analysis that quantifies and gives effect to "avidity" of viewing.

The antipodes of avidity are JSC, whose viewing numbers must be adjusted upward bedaze af ~

the high avidity, and PTV, whose viewing must be adjusted downward because of low hvi6ig.

Not surprisingly, PTV and NAB, which also has lower~ avidip, dttetupted'to obfuscate'theI snInpl~e

point of the avidity analysis by claiming that it should Sate @mploged weighting and minute

measurements of program time, not those supplied by Nielsen! Thee Nsertions, even if they'ere
correct, cannot overcome other record evidence establishing that certain yragramnnng

categories have higher levels of viewer avidity than others. As prior decisions have held that

such distinctions serve as a useful and appropriate adjustment to the Nielsen viewing data in

allocating shares, the objective approach taken by Program Suppliers provides an objective

method to quantify those distinctions.

B. The NAB Regression ModeL

The NAB Regression Model and accompanying analysis attempts to predict'hb

distribution of 1998-99 royalty payments based on variables ~pldggdd inta a regression equation.

As noted by Drs. Gruen and Frankel (Program Suppliers), Dr. Caffee (Canadians) and CrandaH

(JSC), NAB's regression analysis is wholly unreliable due to numerous statistical and. econamic

modeling problems, which lead to a wholesale failur@ hI. t1Ie Model'0 uhefblnhss'as 'a t'ool'or

allocating royalty shares. Furthermore, because of Dr. Rosston's reliance on marginal value,

instead of average value, in computing total value fiom the NAB Regression Model, his results
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understate the value of all categories, but Program Suppliers suffer the most. Given these serious

flaws, the NAB Regression Model cannot provide a reliable framework for royalty distribution.

C. The Bortz Study.

Finally, the Bortz Study of cable operators again asks cable operators to assign valuations

Rom a constant sum of 100 to categories of distant signal programming based on ten to fifteen

minute telephone interviews with cable executives. Trautman, tr. 215-217. The Bortz Study

does not measure actual cable operator behavior but relies, instead, on cable operators'ttitudes

or opinions about the value of programming. Actual evidence of cable operator program

purchasing behavior in the comparable cable network marketplace has been presented to the

Panel. While cable operators'xpenditures are high for Sports-centric cable-networks, they are

not as high vis-a-vis non-sports programming as reported by Bortz. In addition, actual cable

operator expenditures on cable networks that focus on series and movies are not as low relative

to other programming as the Bortz study suggests.

In sum, Nielsen viewing data in the desirable demographic of 18-49, adjusted by avidity,

are the most reliable methodology upon which to rest the awards in this proceeding. Such an

approach follows real world experience of how the industry operates, and, in particular, how the

cable network market operates.
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V. MARlWTPLACE VAI.UK CAN BE DKTEM4IXKD BY LOOKING TO CABLE
OPERATOR AND SUBSCRIBER BK)EAVIOR.

Program Suppliers presented to the Panel, data'of actual 'cable subscriber behavior and of

cable operator behavior. The Nielsen Viewing Studies and the license fee analysis presented by

Dr. Gruen demonstrate that subscribers and operators value Progratn Suppliers'rogramming far

above any other program catego&y. This evidence, grounded in actual'behavior, offers important

and reliable information about how to determine the marketplace value of the Phase I program

categories simulated in a &ee market.

A. The Nielsen Study Measures How Snbscribets 'Use Distant Signal
Programming.

People subscribe to cable to obtain prograrmning that they want to watch. Valenti written

direct, 9; Thompson written rebuttal, 1-2. Ultimately, this fundamental fact drives thk c'ablb

business. Subscribers will only subscribe as long as they receive programs that are attractive to

them. Cable operators, who have more program choices than. chennel space, select progr~in$

that their subscribers watch the most. See Ducey, tr. 1681-83,, Distant si.gnals and cable

networks, both of whom rely heavily on advertising revenues and compete for placement on the

cable systems roster, seek programnnng that will attract the most viewers.

Nielsen viewing data are sought and used. by virtually all players in the television (cable

and broadcast) industry as well as by national and local advertisers (or their agencies),, by

television stations, and by many cable systems (including mrtltiple system operators), who either

purchase the reports directly or who receive ratings dat'a &om a variety ofpublications, and by at

least 50 cable networks. Lindstrom tr., 718:5-86. They are also used by the claimants in this

proceeding. Kessler written direct, 21; tr. 6421.
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The Nielsen ratings provide a uniform, objective means for measuring interest and use

among the programming choices that were available to distant cable subscribers. Valenti written

direct at 4; Alexander, tr. 2356-58; Thompson, tr. 8176; Carey written direct, 2-3. Programs'arket

value is measured by their ability to attract viewers: those that attract more viewers are

more valuable than those that do not. Gruen written direct, 5, 10; Carey written direct, 3-4.

If a &ee market existed for distant signal programming, Nielsen ratings would play a

large and dominant role in negotiations between distant signals and the copyright owners,

between distant signals and cable operators, and between distant signals and advertisers. This is

already true for cable networks and broadcast stations. See Gruen, tr. 7589; Carey, tr. 7029;

Alexander, tr. 2278, 2282, 2284. Thus, Nielsen distant viewing data have an important role to

play in simulating a Bee market for royalty distribution, a fact recognized by the CRT and

CARPs in the past. See e.g. 1990-92 CARP Report at 44.

B. Viewing in the 18-49 Age Group Should be Afforded More Weight than
Household Viewing.

All viewing is not equal. This is a stark reality in the cable and broadcast world. Gruen

written direct, 13-16; Carey written direct, 3. Certain demographics are perceived as more

valuable than others and thus programs that attract those demographics are more valuable.

Advertisers try to reach a certain audience that their research shows buys more of their products

or is more likely to change brands or be influenced by the advertiser's message. The favored

demographic for advertisers is universally expressed as 18-49 year-olds. Gruen, tr. 7541; Carey,

tr. 6848. That demographic has been adopted by the television industry as well. Id.; Green

written direct, 4.

Cable system operators have demographic interests similar to those of advertisers. The

18-49 demographic is the most likely group to buy the new ancillary and digital services offered
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by cable systems. Gruen written direct, 16-22. Cable operator~lie'ense fee spendiIng closely

tracks advertiser spending, in that cable operators allocate license fee dollars in a. higher

proportion for cable networks with progrannning that is likely to attract 18-49 viewers. Grue:n

written direct, 22-25. Tins factor supports a conclusion'1 that 'catIle operators value the 18-49

demographic more highly than other demographics. Id. See also Care y written direct, 4.

As described by dIIfferent witnesses (Gruen written direct, 18; Ducey written rebuttal, 3-

4), cable operators had an interest in 1998-99 in gener'atifig additional fee income:from ancillary

services, such as internet cable modem connections, pay per view 'teb."vi..ion, digital tiets ctif

service and local telephony, that are used largely by the 18-49 age~ demographic. Gruen wrlitteIn

direct, 16-22; PS Ex. 5-RK. As a result, cable operators had a particular interest in bas:ic cable

programming, including distant signal programs, that appeals to that demographic. Id. In 1998-

99, when cable was under intense competitive pressure fro&n Direct Broadcast Satellite (BBS)

providers, id., cable used such prograrruning as a. platform to appeal to the 18-49 demographic ia

the hope that they would become or remain cable subscriber~ who would. choose to subskri6e lo

ancillary services.

Dr. Gruen's analysis was corroboratecl by the Beta Research'. Stuvey of the cable

subscriber population. Ducey, tr. 8921. Tins survey, submitted by NAB witness Dr. Ditch,

reported that 79% of cable subscribers interestecl in high speed internet access were in the 18-49

age group. Ducey mitten rebuttal, 5; NAB Ex. 16-R; PS Ex. 7-RX at 43; PS Ex. 8-RX.

According to the same, study, 72% of ca'ble subscribers extremely, very or fairly interested in

Dr. Gruen's analysis was criticized by PTV statistician Di. Fairley as having a statistically insignificant
relationship. This does not diminish the significance of Dr. Gruen's fmdIIng. Dr. Fairley's criticism establishes that
18-49 viewing is highly correlated. with household viewing, a p'oint Mde by Dr. ~Gruen (written direct, 13). Dr.
Fairley's testimony on this illustrates the fallacy of PTV's argument that looking at 18-49 viewing "ignores" those
over 50 and under 18. Even if true, the high correlation between 18-49 viewing and household viewing m'cans that
18-49 viewing will largely mirror household viewnag, which includes under 18 and over 50. See Note 4„ infra.
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satellite dish service progrannning services are within the 18-49 age group. Ducey, tr. 8935; PS

Bx. 7-RX at 38; PS Bx. 8-RX. That Survey also showed that 68% of the Beta Study subscribers

who would definitely or probably subscribe to a digital tier of cable fall in the 18-49

demographic group. Ducey, tr. 8934; PS Bx. 7-RX at 33; PS Bx. 8-RX. Accordingly, NAB's

submitted study confirms the importance of the 18-49 demographic to cable operators during the

relevant time period.

As a result, viewing for the 18-49 demographic should be used in allocating relative

value among program categories because it is more valuable than other demographics." The

Nielsen data presented in this proceeding separately calculated 18-49 viewing Gom viewing for

other demographics.

C. Viewing Defines Value in all Aspects of the Television Industry and Would
Define Value in a Distant Signal Marketplace.

The importance ofviewing was recognized in past distribution proceedings as the starting

point for the allocation analysis. See 1983 Cable Royalty Distribution Final Determination, 51

Fed. Reg. 12,792 (1986). Distant signal viewing offers an objective, empirical measure of how

subscribers actually used different program types. Kessler written direct, 20-21; Valenti written

direct at 8. Program Suppliers have never contended, however, that the Nielsen viewing data

alone are the sole measures to be applied in valuing distant signal programming. Program

Suppliers have supplemented the Nielsen results in this and earlier cases with considerable

corroborating evidence and with additional analyses that refine and distill the Nielsen results.

" Some claimants have complained that emphasizing the 18-49 demographic "ignoies" other demographic groups. It
does nothing of the kind. Focusing on 18-49 viewing simply weights the viewing toward that demographic and does
not ignore other age groups — their viewing is simply afforded less weight — as it is in real-life in the television
industry. As was noted by a number of witnesses, there is a close correlation between 18-49 viewing and household
viewing. In other words, prognmnning that is highly rated in the 18-49 demographic is also highly rated in all
households. Gruen written direct, 13; Johnson tr., 9165. The under 18 and over 49 are not therefore ignored."
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Here, in response to prior criticism, the Nielsen data were separated into demographic groups to

provide information on an individual, as well as on a household, basis.

Substantial weIight should be placed on the Nielsen 18-49 results for two principal

reasons. First, the Nielsen results measure actual vihweIr behavior based on the actual'istant

signal choices available to subscribers in the most important demographic. Second, in a

simulated free market for distant signals, the Nielsen 18-49 data would be given significant and

controlling weight in determining value, just as they are now in the television and cable network

markets. Green written direct, 13; Carey written direct, 4-5.

As Professors Carey and Thompson put it appropriately„"ratings are the currency of our

business" and the "coin of the realm." Carey,, tr. 6835; Thompson written direct, 11. Ratings are

the standard against wluch the value of different programs can be uniformly analyzed and. are the

best measure today ofprograIn value. Valenti written direct, 8. %Rule other factors and opinions

about value are brought into programming negotiations, it is doubtful that any other factor lilacs

as important and constant a role as ratings do. 1Ix a free market, distant signal programming

would be bought and sold on the basis of ratings just ak prbgamhxitIg 6n cable networks is today.

D. The Nielsen Viewing Studies Accurately Measure DiStant Viewing.

Although the Nielsen Viewing Studies ultirhatbly relst on'the same Nielsen meter

household sample that:is used for all national ratings produced by Nielsen, the data was sfieciallIy

tailored to fit the needs of royalty distribution. Lindstrom written direct, 3-4; tr. /177-78. The

two major components in this process are the determination of distant viewing on each sample

station and the categorIization of'programs to match the Phase I'ategories on which allcIcafion's

are made. Kessler written direct,, 13, 21-22.
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The Nielsen Viewing Studies were based on statistically valid samples. Based on a

station listing provided by CDC for 1998 and 1999, Nielsen ranked stations based on the number

of subscribers that received the stations as distant signals. To create each year's sample, each

year's listing of distant stations and corresponding subscribers was divided into two groups — the

50 top-ranked stations and all other stations. The top 50 stations were selected with certainty

(meaning, they were automatically included in the sample) and the remainder of the stations

were systematically sub-sampled. Lindstrom written direct, 4-5. The top 50 stations in the

sample for 1998 and 1999 account for a substantial proportion of viewing minutes and

subscribers. Therefore, variations in the remainder of the sample would not have a significant

impact on study results. Lindstrom, tr. 7335-40. With regard to the remaining stations in the

sample for each year (129 for 1998 and 130 for 1999), the viewing minutes were weighted (i.e,

multiplied by an approximate value) to estimate the amount of viewing for additional stations not

included in the sample. Lindstrom, tr. 7218-19, 7224-26, 7230.

Nielsen measures viewing throughout the country without regard to whether the viewing

is from a local or distant broadcast. Because only programs retransmitted on a distant signal

basis are compensable under the compulsory license, it was necessary to isolate for each Nielsen

sample station the areas of the country that are considered "distant." Id. at 21-22.

Program Suppliers witness, Marsha Kessler, undertook this analysis. Kessler, tr. 6351.

Ms. Kessler identified, for each sample station, all counties that are considered local for

copyright royalty purposes. Nielsen was then instructed to eliminate each station's viewing f'rom

those local counties &om consideration, thus assuring that viewing from only the counties distant

to each station would be measured. Id. Viewing to substituted programming appearing on WGN
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as a result of syndication exclusivity rules was also eliminated as was viewing to 6e6vork.

programs. Lindstrom written direct,, 15; Kessler,, tr. 6565, ~9487-88.~

The process for detenrmning local counties follows extinct and arcane FCC rules'that

applied to cable systems in 1976 with different applications for different sized markets, for

different types of stations and for different measures of a station's over.the-air coverage. Ms.

Kessler used a logical progression of examining each applicable variation of the FCC's rules to

each sample station. See general'ly PS Exs. 1j3-14.

Although Ms. Kessler did not perfoiin all the 'categorization of programs, she provided

the definitions used by Nielsen ni that categorization. Kessler written direct, 24. Those

definitions were developed based on Tribunal rulings Ave th'e years. In addition to the progaiti

definitions, Nielsen was provided with. a list o:f the locally-produced programs as reported iii

television station claimants'oyalty claims. Id. at 26. Nielsen followed those definitions in

assigning each program on the sample stations to one of the Phase I prograin categories.

Lindstrom written direct, 5; PS Exs. 19, 21. In addition, Ms. Kehsler pbrsbnally reviewed the

WGN program categorization to assure substituted programs were not counted. Kessler wrjtten

direct, 26.

The Nielsen meter study measures information on a constant basis (every 2.7 seconds)

throughout the year, so instead of getting:information at a. single point in time, new information

is continually being analyzed. Lindstrom. written direct, 13-14. Nielsen collected over 84 inillioh

data entries for analysis for the bvo-year period of 1998-99. Id. As a result, changes in Hewing

that occurs at any time, whether because a viewer clicks tliroiigh the remote to see what's on at a.

given minute, or because of external factors, as might be the case dazing the war. coverage or

especially significant news events, are reported.
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The Nielsen data offer the only comprehensive, objective picture of what distant

subscribers actually watched during the years at issue. They also offer a picture of what

programs were broadcast by distant signals during that time and to which claimant category in

this proceeding the programs belong. While the programs viewed may not be those that the

Panel or others would personally select, it is, in the end, the distant viewers'elections that

determine programming value, and viewing measures those selections. Thompson written direct,

20.

E. What The Viewing Results Show.

The Nielsen viewing studies show the following viewing by claimant category for the

years at issue.

1998 Nielsen Viewine Minutes

NAB

Program Suppliers
Devotionals

JSC

Other

PTV

Total

18%9

404,616

2,954,860

32,028

367,057

6,257

379.020

4,143,838

9.8

71.3

.8

8.9

.2

9.1

100

Household

1,206,060

4,938,811

54,690

756,547

7,455

1.420.995

8,384,558

14.4

58.9

0.7

9.0

.1

16.9

100

1999 Nielsen Viewini Minutes

NAB

Program Suppliers
Devotionals

JSC

Other

PTV

Total

18M
627,934

3,245,875

36,919

241,086

2,801

625.056

4,779,671

13.1

67.9

.8

5.0

.1

13.1

100.0

Household

1,317,093

5,360,138

82,016

693,566

6,123

1.321.547

8,780,483

'/o

15.0

61.0

9

7.9

.1

15.1

100.0
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As the two tables demonstrate, the vast majoritIy!I3f kicking to distant signals iIs to

Program Suppliers progratns.

Program Suppliers asked ITProcessing, a data pro'ces'sing company, to perform a custom

analysis for 1998 and 1999 isolating the viewing of stations that trigger the 3.75% royalties.

Kessler written rebuttal, 4. T]he results of the custom analysis were as follows:

1998 Nielsen Viewing Minutes
3.75% Stations

NAB

Program Suppliers
Devotionals

JSC

Other

Total

18~I9

264,763

/o

9 08

1I2,881

339,441

6,008

0.44

'1.65

0.21

2,914,528 100.00

2,291,465 78.62

Household 07

28,029

698,042

6,671

0

5,326,282

0.53

1:3.11

0.13

0.00

100.00

8"l6,473 1!3.33

3,777,067 70.91

1999 Nielsen Viewing Minutes
3.75'%tations

NAB

Program Suppliers

Devotionals

JSC

Other

18419

459,683

0/

17.35

10,369

215,678

2,641

0.39

8.14

.10

1,961,139 74.02

llousehold 0/

'!8,943

576,181

4,290

0.36

11I.OO

0.08

9!36,765 18.83

3,6!i3,542 69.73

Total

0

2,649,509

0.00

100.00 5,239,722

0.00

100.00

The results of the 3.75% signal analysis again detInodstl'ate& that Program Suppliers

programming commands far aind away the vast majority ofviewing shares.
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F. Dr. Gruen s avidity analysis refines the viewing numbers;

The reported viewing shares tell only part of the story. Dr. Gruen engaged in a simple

mathematical exercise to show avidity based on the relationship between availability of

programming and the viewing to that programming. Dr. Gruen's analysis sought to quantify a

point made in prior proceedings — that viewers have a greater avidity for some programs than for

other programs. Dr. Gruen's exercise assumed that parity exists where viewing and availability

matched (1.0). Ifviewing exceeds availability (greater than 1.0), that shows higher avidity for a

program category.

Criticism leveled at Dr. Gruen's analysis argued that the quarter hours identified by

Nielsen were not weighted, and, as a result, the relationship identi6ed by Dr. Gruen overstated

the ratio for programming carried on signals that are widely carried. See Ducey rebuttal, 1-10.

Dr. Gruen was also criticized for developing a ratio comparing minutes to quarter hours. As

demonstrated below, these criticisms are meaningless.

Despite these criticisms, no party offered any cogent rationale to dispute the underlying

point that more heavily viewed programming is valued more highly than less heavily viewed

programs. Much of the criticism urged a substitution of a subjective, and unquanti6able viewer's

"connection to the program," a kind of a touchy-feely avidity, in place of Dr. Gruen's objective

approach. See Fuller written rebuttal, 3-5.

Subjective views of the existence and extent of avidity do not provide a solid basis on

which to quantify avidity. Criticism based on such subjective notions does nothing except

interject uncertainty into a fairly straightforward empirical analysis. It is a relatively simple

exercise to analyze program availability and viewing to determine if there is a relationship

This criticism led to the recalculations by Dr. Gruen under the "Stewart Methodology." Gruen written rebuttal,
36-46.
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between the two that sheds light on the issue of valise %at is! irdpo~t for royalty'llochtidn !

purposes. Expressing this in numerical terms that can be applied'o viewing for all'ategories

adds a new, useful dimension to royalty distribution.

For example, Sports programming routinely fec0iv0s 5% - l0/o 6f the'.distant signal ~

viewing, yet its royalty is substantially higher due, in part, to claimed avidity. Dr. ~en/s

approach provides a means to quantify this. Adjusting Sports'iewing share by the avidity

relationship offers an objective means of incorporating Sports'igh popularity among its

viewers. On the other side, PTV's viewing is not as high as would be expected based on the !

availability of programming, and thus its viewing shares should be adjusted downward in the

same manner to incorporate this fact.

Other record evidence Rom a variety of sources arid clahn~ts huppo6s Dr. Green~'s Basic

premise that viewer "avidity," affects program categories in different ways. Program ShppliM

present another calculation below in response to the criticisrris r6gatdihg Weight'ing'. This further

calculation corroborated Dr. Gruen's findings.

In the place of quarter hours reported for each program category by Nielsen,'e

substituted the available program minutes for each programming category as reported in NAB

Exhibit 10, the program time study compiled by NAB witness, Dr. Fratrik ("Fratrik Study").

Because the Fratrik Study program minutes are weighted, Rosston written direct, 13; tr. 2923,

substituting them for quarter hours means the Nielsen viewing minutes are matched to p'rogram

minutes (not quarter hours), and the minutes are weighted by subscribers who receive each

distant signal. Using minutes also obviates the need to pick a parity point and do a mid-poirjt

adjustment to viewing. Instead, shares can be calculated directly. Substituting the NAB data on

program minutes for Nielsen quarter hours results in thb fdllo~g relationships.
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1998 Basic Fund

Full Year Viewing Per Program for 18-49 Demographic: 1998

Cate~or@

Program Suppliers
Local
PBS
Sports
Devotional

Viewing
Minutes

2,954,860
404,616
379,020
367,057

32,028

Number of
Minutes 6

91,544,041
21,286,611
32,053,770

5,699,777
5,031,910

Viewing
Minutes

Per Minute
0.032
0.019
0.012
0.064
0.006

h PS Ex. 20, Rosston written direct, 23.

If all viewing was in the same proportion to the availability of prograrrnmng, all of the

results of the equation would be basically the same. Since all viewing does not occur in the same

proportion to availability, the results are not the same.

What the ratio demonstrates is that in 1998 the average Sports program was 3/2 times

more popular (more avidly viewed) than the average Local program, which was 1/2 times more

popular than the average PTV program. The results are similar but less dramatic for 1999.

1999 Basic Fund
Full Year Viewing Per Program for 18-49 Demographic: 1999

Ca~te orrr

Program Suppliers
Local
PBS
Sports
Devotional

Viewing
Minutes

3,245,875
627,934
625,056
241,086

36,919

Number of
Minutes

91,544,041

21,286,611
32,053,770

5,699,777
5,031,910

Viewing
Minutes Per

Minute
0.035
0.029
0.020
0.042
0.007

See PS Ex. 22; Rosston written direct, 23.

6 The Fratrik program minutes are taken &om Rosston written direct at 23. The minutes are expressed in the
aggregate for both 1998 and 1999 so lz of the total is used for each year. Because of this aggregation ofyears, using
the Fratrik time measure is somewhat less precise on a year by year basis than what was calculated by Dr. Gruen.
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These simple calculations establish another means of quantifyin.g the relationship

between the availability of programming and. its viewing, from which objective adjustments can

be made to the viewing data in response to prior rulings that more intensely watt;hed

programming is more valuable than less Iintensely watched programming. Czruen written direct,

38-39. Applying this principle to t]he 18-49 viewing shares for the claimant groups f'r the two

years results in the following adjustments to the Nielsen reported viewing shares.

Adjusted Viewing Per Program Using Full Avidity Adjustment, 1998

~Cate orr
Program Suppliers
Local
PBS

Sports
Devotional

Adjustment
:Factor

0.032
0.019
0.012
0.064
0.006

Adjusted 1998
18-49

Viewing
Minutes

95,377
7,691

4,482
23,638

204

Share
72.6

9

3.4
18.0

0.2

Adjusted Viewing Per Program Us:ing Full Avidity Adjustment, 1999

~Cate orr
Program Suppliers
Local
PBS

Sports
Devotional

Adju. tment
]Factor

0.035
0.029
0.020

0.042
0.007

Adjusted 1999
18-49

Viewing
Minutes
115,089

18,5:23

12,189
10,1'.97

2'71

Share
73.6
11..9

7.8

6.5

0.2
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The same analysis can be utilized to adjust the viewing study results for the 3.75% fund.

Full Year 3.75 Viewing Per Program for 18-49 Demographic: 1998

Cateaorv
Program Suppliers
Local
Sports
Devotional

Viewing
Minutes

2,291,465
264,763
339,411

12,881

Number of
Minutes

91,544,041
21,286,611

5,699,777
5,031,910

Viewing
Minutes Per

Minute
0.025
0.012
0.060
0.003

See PS Ex. 4R; Rosston written direct, 23.

Full Year 3.75 Viewing Per Program for 18-49 Demographic: 1999

Cateeorv
Program Suppliers
Local
Sports
Devotional

Viewing
Minutes

1,961,139

459,683
215,678

10,369

Number of
Minutes

91,544,041
21,286,611

5,699,777
5,031,910

Viewing
Minutes Per

Minute
0.021

0.022
0.038
0.002

See PS Ex. 4R; Rosston written direct, 23.

Applying the ratio of Viewing Minutes per available minutes shows the following 3.75%

shares adjusted for avidity:

Adjusted 3.75 Viewing Per Program Using Full Avidity Adjustment, 1998

Cateaorv
Program Suppliers
Local
Sports
Devotional

Adjustment
Factor
0.025

0.012
0.060
0.003

Adjusted 1998
18-49 Viewing

Minutes

57,358
3,293

20,211
33

Share
70.9

4.1

25.0
0.0
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Adjusted 3.75 Viewing Per Program Using Pull Akdity Adjiistinent, 1999'ateeorv

Program Suppliers
Local
Sports
Devotional

Adjustment
Factor
0.021 i

0.022
0.038
0.002

Adjusted 1998
18-49 Viewing

Minutes
i 42,013

9,927
8,161

21

Share
69.9

16.5

13.6

0.0

The overall results of the calculations are an expreksihn 6f %atihg6" that 'take into account'oth
the availability ofprogramming and the viewing of that progrsmrni~g.

G. The Nielsen Results, as Adjusted, Demonstrate the Marketplace value of the
Claimant Categories.

Nielsen data are widely used by television stations, cable networks and PBS, all ofwhom

obtain Nielsen data on a daily basis. Lindstrom, 7185-86; Thompson written direct, 13; Wilson,

tr. 3080. Viewing data supply the link between the progrsmniex'nd the end user. Carey written

direct, 3. This link is necessary to determine whether expectations about pro'gramrtung value has ~

been corroborated by actual behavior. Id.; Alexander, tr. 2357-58. If a program does not

perform in the sense of attracting viewers, it will be replaced by one that will. Valenti written

direct, 8; Alexander, tr. 2357-58.

Viewing data may not always be the sole deteiminant of pro'gram value. Stations~ and i

cable networks may wish, for example, to develop a certain identity by offering a particular type

of programming. They may have an open time slot that requires a specific program to fit with

the rest of their programniing. Cost constraints or other factors can also play a role, But it is

unlikely that those factors will winnow available pi'ogram purchase choices to a single program.

Rather, ratings will still play the dominant role in the final decision ofwhich program'to licdnsh.

Carey written direct, 7.
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Distant viewing data address marketplace value by showing the extent to which distant

signal programming is used (watched) beyond the market of license. Because programs are

syndicated on a market-by-market basis, distant importation of a program into a market will

directly reduce the program's value in that market to the syndicator. Green written direct, 16;

Valenti written direct, 6-7. Viewing to a program in a distant market benefits the cable system by

offering subscribers a program that otherwise was not available and that they are interested in

watching. Finally, the marketplace value is reflected in the extent of viewing: programs with

greater viewing are more valuable than programs with less viewing. Valenti written direct, 8.

The 1998-1999 Nielsen data confirm that syndicated programming was overwhelmingly

the most valuable distant signal programming. This is consistent with WTBS's use and

interpretation of the ratings data to make its program purchasing and scheduling decisions prior

to its conversion to a cable network and it is no less true today:

By all these measures, syndicated programming is far and away the most valuable
programming in making TBS the most watched basic cable network in the
country. From my perspective, the most watched means the most valuable.
Because syndicated progrannning generates the most viewing, it is the most
valuable program category on TBS.

Sieber 1990-92 written direct, 21. Because WTBS operated most closely to how a &ee market

distant signal would operate, how it determined value in the distant signal marketplace should be

given considerable weight.
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VI. CABLE OPERATOR BEHAVIOR DEMONSTRATES THAT HIGHER RATED
PROGRAMMING HAS THE GREATEST VALUE IN THE CABLE NETWORK !

MAIMETPLACE.

Evidence of actual behavior is superior to evidence of hypothetical behavior. The

predictive value of opinion surveys is inherently lin1ited becdusd relsp6ndbnth do not commit 'hemselves6nancially to their responses, as they do at the time ofa purchase. It follows that the

results of opinion research should not be given more Weight thorn hctttal'behavior'of 'thd s~
respondents. Ducey, tr. 8938.

Program Suppliers analyzed actual cable operator license fee payments in the cable

network market and found that cable system operators pay more for higher rated cable networks

than for lower rated cable networks. There is no reason to think that cable operators would'ehavedifferently with respect to distant signals. Cable operators do not value distant'signals

per se; they value the programming that appears on the digtlalsI Ih cbn@dering vthethett to'dd

(or to drop) a distant signal, an operator will assess how:the change will affect the value of the

programnnng it offers to subscribers. Carey written direct, 7&8.'r.
Gruen analyzed all 32 cable networks for which there was published information

regarding both ratings and license fees for 1998-99. Gruen written direct, 11; tr. 7697-98. Dr.

Gruen then strati6ed the 32 networks in three tiers,~ highest-kaid, bud-rated, ahd:low-rated,

based on total day and prime time ratings. Gruen writtW direct, ~11-12,'1P6.

Some have tried to argue that cable networks are different from distant signals because operators can Wert 1ocdl
advertising on networks. However, local advertising generates a 6rin~~l revenues for cable operators and often the
time cannot be sold at aH — leading to the insertion of promotional messages. She Care'y, ti. 6861.'bviously, thee
decision to carry a particular signal is driven by what the subscribers want and do watch, not by the ability of the
operator to sell an ad or two per hour ofprogramnung. As Mr. Valeriti tksti5ed in the 1990'2 'proceeding,'he fact
that cable systems were not able to advertise on distant signals dohs nest 8~mi"ash the importance ofNielsen numbers
to a cable operator: "So he pays out good hard-earned money to'brut ih distant si~, nest because he thinks the
advertising is important or not, but because he believes that what |the 'advbrtiding'sup'ports on that distant signal will
be a magnet to the people who pay him money to subscribe to his cable [system]." 1990-92, tr. 2755. ~In bthdr
words, whether an operator can advertise or not, he/she will be interested in bringing in programs that most people
Gnd attractive. Nielsen viewing results show what those programs are.
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. Dr. Gruen then analyzed the license fees paid for each of the 32 cable networks and

found that cable operators pay more, on average, for higher ratings than for lower ratings. The

actual results found by Dr. Gruen were

License Fees and Total Day Ratings
Total Day Ratings

Category 1998 1999
Top 11 Rated Networks 0.92 0.93
Middle 11 Rated Networks 0.44 0.45
Bottom 10 Rated Networks 0.23 0.26

Avg.
0.93
0.44
0.24

License Fees Per HH
1998 1999 Avg.
3.46 3.77 3.61
1.31 1.36 1.34
0.75 0.85 0.80

Gruen written direct, 12.

This empirical, objective evidence of real-life, real-world decisionmaking by cable

operators con6rms that higher rated programming has a higher marketplace value in the most

analogous marketplace. Cable operators pay for ratings the same way broadcasters do and the

same way advertisers do. Carey written direct, 10, 25. Accordingly, Nielsen viewing data

provide the best evidence of the marketplace value of the categories ofprogramming.
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VII. PROGRAM SUPPLIERS'ON-QUANTITATIVE EVIDENCE
CORROBORATES THE HIGH MAR14EI'PLACE VALUE OF SYNDICATES
MOVIES AND SERIES.

The marketplace value measurement in the Ni'elsen Vi~g Studies is corroborated by

Dr. Gruen's analysis of cable operator behavior. Pioglrark StupgliW hls6 intro'duced further

evidence of the high value that would be placed on syndicated. series and movies in a distant

signal &ee market. The evidence showed syndicated progr~'mg offers a'wide'vatietp of 'rogramsdesigned to appeal to large market segments and to niche audiences. The testinionp

also established the continuing appeal and value of classic syndicated programming as well as of 'irst-runsyndicated shows. Finally, with live testimony and by incorporating testimony &om the

previously litigated proceeding, Program Suppliers offered the views of industry professionals as

to what tools they used to evaluate programming choices.'.
An Overview of Syndicated Programrhin'g. 'rogramSuppliers presented a number of witnesses, in particular, Jack Valenti, Dr.

Robert Thompson and Howard Green who provided an overview of the syndicated programming

category from a variety of perspectives. The testimony, traversed riot, only the, scope o'

programming within the syndicated program category, but the context in which programs are

affected by and affect the distant signal marketplace. All these considerations indicate a high

marketplace value for syndicated programs.

Program Suppliers programs are not limited to ~one siibjdct br /eire, but cover the entire

gamut of storytelling, entertainment, news, information, documentary, cultural and a host of

other subjects. Syndicated programs appeal to just ahoy hoody's'aste,'om niche

programming to those with mass popular appeal. One of its greatest attractions is the vast

spectrum of availability and diversity. As Mr. Valenti testified, examples of prograin suppliei'78



programming include: "such well-known sitcoms such as Friends, Seinfeld, Cheers and

Roseanne, and dramas such as NYPD Blue and E.R."; and "such first-run syndicated

programming like Oprah: science fiction such as the many Star Trek series; children's programs

such as Bill Nye: The Science Guy and Mighty Morphin Power Rangers; cartoons like Pokemon;

syndicated sports such as The George Michael Sports Machine; This Week in Basebal/, Road to

the Superbowl and various wrestling programs; news magazines such as ET [Entertainment

Tonight] and Inside Edition; and game shows such as Jeopardy." Valenti written direct, 4. The

Program Suppliers category also includes popular feature films shown on television, including

the classics like "Gone With the 8'ind, Lawrence ofArabia and Casablanca." Id.; Kessler written

rebuttal, 4-6.

The broad spectrum means that syndicated programming is valued on distant signals and

cable networks for both its mass appeal and its niche programs. When a cable operator looks for

channels that are most capable of bringing in subscribers, syndicated programs play a large role

because they offer enough diversity to program an assortment of channels.

Some cable networks, like the Cartoon Network or the Sci-Fi Channel, are carried to fill

particular niches, but cable operators bring in distant signals because programming on the signal

will help it achieve the goal of attracting and retaining subscribers. Syndicated programming

does just that, as is evidenced by the fact that it is by far the most widely carried programming

and it is by far the most widely viewed. Kessler, tr. 6418.

Syndicated programming has such value because of the quality that goes into its

production and because successful syndicated programs have withstood the test of time.

Successful syndicated programming depends on a blend of imagination, talent and money that

can bring to life a story idea in a way that makes viewers want to watch. Whether a series was
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originally developed for broadcast by a network or as a first-run syndicated offering, produetidn

costs are very high. Green written direct, 6-7. Additionally!, the up&ont costs of producirig

theatrical feature films is also very high as are promotIional and advertising costs associated with'ts
release.

Despite the high upfront costs of producing high-c[uaI!ity series,, most series never surviVe

long enough to move to syndication. Palentii, tr. 6:.17. The programs that clo survive, however,

have a proven track record for attracting audiences which is reflected in Nielsen ratings'n!d'hichmakes them highly valuable in synclication. CaI.ey wrItte!n direct,2-3.'.
The Program Owner/Syndicator Perspective.

Program Suppliers presentecl w:itnesses with first-hand knowledge and experience of ho%

syndication works and how it:is affected by distant signal importation. These witnesses—

Messrs. Valenti, Winkelman ancl Green — offered testiImcIny ap)licable to the range of Program

Suppliers members, from small companies to large studio syndicators about the syndication of 'rogramming,and how program value:is measured in free market conditions.

Syndication refers to the licensing of programs on a, market-by-market basis. Valenti

written direct, 3. Synclication first began in 1947-48, pri.marily with movies. The syndicktioh

market grew as more and more jindependent stations became operational. Because indefiendertt

stations do not have access to network programs, they hacl a need to obtain programs Rom other

sources, primarily off-network series. Green, tr. 6623. Syndication for a long tIime was done on

a straight cash basis which m.cans that a station pays 6 lie+,en&e fee 'dir!:ctly to the syndicator for

the programming. Green written direct., 11.

The syndication process is simijl.ar to other negotiatioris. The distributor/syndicatdr sI:eke

to maximize the revenues from the dIistrIibution of'rograrruning. R. straight cash decals, thI:
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licensing fees depend largely on the potential audience for the program which, in turn, depends

on the day part in which the program will be used and the station's reach in the market. Green,

written direct 13; tr. 6644. The negotiations revolve around ratings, which measure potential

audiences, and the stations bear the risk that the program will be successful. Green, tr. 6644.

Carey written direct, 2-3. The stations receive the right to broadcast a program for a number of

runs over the licensing period. See Green written direct, 7.

In the mid-1980s, first-run and barter syndication began to become more important. This

change was fostered by the spread of large commercial satellite dishes, which allowed the

delivery of programs electronically with advertisements integrated into them. Green, tr. 6726.

The ability to integrate commercials made barter syndication feasible. Barter syndication means

a syndicator negotiates with a station about the amount of advertising time that each will retain in

a program. Green written direct, 11. Generally, the ad avails are split in favor of the station, with

the syndicator retaining the remainder. /d. A syndicator will market the retained ad avails to

national advertisers; the sales of the advertising represents the only revenues received by the

syndicator under baxter. Id.

Barter syndication places the risk of failure entirely on the syndicator. Green written

direct, 12. To make barter work, it is necessary to license at station reaching at least 70% of

television households. Id. Green, tr. 6717. It is also necessary to sell the largest markets

because advertisers are focused on the largest markets. Carey, tr. 6945-49. Barter also requires

that the same episode of a series be offered in the same day part throughout the country so that

the national advertising spots can be delivered to the audience in that day part. Green written

direct, 11.
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Distant signal importation adversely affects the ability to syndicate programs. Mr. Green

explained how the distant si.gnal importation diminished tiie revenues that could be obtained

&om the local market because the viewers who watch on distant signals are lost to the local

ratings from which the syndicator is compensated. (3reen, tr. 6696.

In sum, the syndicators offered the Panel a concrete view of how the syndication market

works, what factors are important in setting the market price, how syndicated programming fits

in the market, and what harm they have suffered. &om distanIt signals. This evidence, along with

Program Suppliers'vidence of actual syndication bansactions in the relevant time period,

provides the Panel with fuither corroborating evidence of the value of Program Suppliers

programming apart from Nielsen Viewing Studies.

C. Actual, Real-Life Syndication Sales shrew thk ValuIe 6f Program Suppliers
Programming.

While the program supplier undertakes, substantial financial risks in developing any

program, be it network, first-run or theatrical production, only programs that are successful in the

syndication marketplace will allow a supplier to recoup those costs. While most programs fail

before becoming successful in syndication, the successful few command large license fees.

These fees show the substanti«1 marketjplace value of syndicated series and movies in the

relevant time period. E'or example, the nine popular network series that entered the syndication

market in 1995-99 commanded an average license fee tLied ~episode Of iIieai'ly $2.3 million and, in

aggregate, sold for $3 425 bi11lion. (3ruen written rebuttal,'20'. Clearly,', these series were popular

on network and continued that success in syndication duririg 1998-1999.

Similarly, the 33 cable network syndication transactions that closed during thisperiod','d.

at 21, received an average license f'ee of $442,000 per episode and. aggregate license fees of

$ 1.842 billion. Of pajdicular note is the fact that Seinfeld episodes that sold into th~! c«bl~
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network market generated $ 1 million per episode, with other popular programs such as E.R. and

The Practice garnering $800,000 and $825,000, respectively per episode. Id.

Prior panels did not have available such compelling, real world marketplace evidence of

the actual marketplace value of syndicated programming. This evidence establishes that

syndicated programming, besides being the most popular and most-watched programming, also

commands enormous license fees in a Bee and open marketplace. In the aggregate, the identi6ed

programs were valued at the sum of $5.3 billion in the syndication marketplace in the 1995-99

time period. Gruen written rebuttal, 22. Such evidence is consistent with the view that Program

Suppliers should receive the largest royalty allocation.

9. The Buyer's Perspective.

Addressing the syndication marketplace from the standpoint of the buyer were Carl

Carey, a long-time station executive and professor, and, by designation, the 1990-92 written

testimony and oral transcript sections of the testimony of Robert Seiber, which has been

referenced. by several claimants in this proceeding. At the time ofhis prior testimony, Mr. Seiber

was the director ofresearch for WTBS.

WTBS was by far the most widely carried. distant signal until its conversion to a cable

network in 1998. It reached that position by becoming the only overt "active" superstation, that

is, it sought out and capitalized on opportunities offered by the distant signal marketplace as it

existed. Prior to its conversion to a cable network, WTBS had been considered and treated in the

cable industry as if it were another cable network. In simulating how a distant signal free

marketplace would operate, the Panel should look to the experience of WTBS for concrete, real-

life evidence ofhow the distant signal market would work.
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Mr. Sieber, who began in 1978 as Director of Marketing for WTBS and then for many'earswas Vice President of Research for Turner Broadcasting Company, presented the «esearch i

tools "that were used Rom the time [Mr. Sieber] created them for [WOMBS] through today to'ake

program purchasing and scheduling decisions." Sieber, 1990-92 written direct, 2~1. iln ia i

Gee marketplace, distant signals would make, as WOMBS~ had done, programming decisions for

their channels, and then sell the entire package of prog«ams to cable operators. Tlie fact that

cable operators nearly unanimously chose to carry WTBS as a distant signal demonstrates that

cable operators affirmed and adopted those decisions, In fact, the carriage of TBS as a cable

network is slightly higher than as a distant signal (95/~ to 97%), and the percentage df 'yndicatedprograms available on TBS as a cable network is actually greater now than it was as a

distant signal. Ducey, tr. 1818.

Ratings played an important role in the growth ofWTBS as a distant signal. In 1980, Mr.

Sieber worked with Nielsen to develop ratings for WTBS. Sieber, 1990-92 tr. 3749. Ratings

were used by WTBS to purchase programs, by advertisers to negotiate the price of time on those

programs, and by cable operators to decide which cable networks to carry. Sieber, 1990-92 tr.

3747. Viewing information is widely available throughout the ~cable hand'ustty. 'ider, 1990-92

tr. 3750-51. One reason for the widespread use of ratings is that "cable operators are very

familiar now with the national ratings for all of these cable services and that's the level of

expectation for their own market... [that] the service will provide the same, at least hs high

ratings as they see in these reports." Sieber, 1990-92 tr. 3751-52 see also 1990-92 tr. 4160-61

(abundance ofratings data on regional stations).

WTBS became a leader in cable audience research td develop 'the information necessary

for the station to be successful as a distant signal. Sieber, 1990-92 tr. 3767. Rathgsi are
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important because they tell programmers to what extent and how subscribers use programming.

See Sieber, 1990-92 tr. 4167 (ratings "are evidence of people - what people are actually doing,

exactly."). Audience development depends on viewing data to set goals and to determine if those

goals have been met. Sieber, 1990-92 tr. 3769. Attitudinal surveys of subscribers help

determine subscribers'references so that adjustments can be made to Qt those preferences, but

whether subscribers support those preferences can only be seen &om viewing data. Sieber,

1990-92 tr. 3767. If faced with a conflict between Atlitudinal Survey results and Nielsen

Ratings, WTBS "follow[ed] Nielsen information almost exclusively." Sieber, 1990-92 tr. 4166;

see id. 3757-68 (many start-up networks fail because of low ratings).

The higher rated cable networks are also the most widely carried. Sieber 1990-92 written

direct, 8-10. Current data demonstrates that not only is there a direct correlation between ratings

and license fees paid to cable networks, but also there is a correlation between the ratings for

cable networks and the extent of their carriage, with the highest rated cable networks being the

most widely carried.

Rank by Number of
Top 11 Cable Networks Ranked Households Receiving
Bv Total Dav Ratings 1999 Service — 1999

1. Nickelodeon
2. TBS
3. Cartoon
4. USA
5. TNT
6. Lifetime
7. A8'cB

8. ESPN
9. CNN
10. Discovery
11. Family

8
1

25
4
5 (tie)
12
10
5 (tie)
3
2
9
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Gruen written direct, 41; PTV Ex. 30-3:.

WTBS's attitudinal and viewing data show that "viewers want high quality. They want a

wide variety of progrzInming and very important today and we see this not just in this kind of

study, but even more so IIn the last few years, they want progrannning suitable for the whole

family." Sieber, 1990-92 tr. 3771. WTBS relied heax&ily'n saudi'cat~d programming to satisfy

those preferences. Sieber, 1990-92 tr. 3772. ProgralTts'that werd develop'ed a long time ago,

such as Andy Griffith, offer the qualities that make them suitable for watchmg by the whole

family, which is a reason why those programs retain. their value. Sieber, 1990-92 tr. 4179-80.

WTBS throughout the 1990-98 period carried a very~ large~ proportion of syndicated

programming, which as Dr. Ducey stated, increased after TBS's conversion. Ducey, tr. 1818.

Claimants have interpreted WTBS research in a, way that favors their programming.

Program Suppliers do not d:ispute that other programs, besides syndicated programs, can be

described by these attributes, but other program categories do not have the high level of viewing

on which WTBS ultimately relied.

So my point is, and as we look at these attributes from this study, hazing programs ort ha~t,
a network that scores well irl some of these attributes will not guarantee that the program
will be watched heavily or the network will be watched heavily. And in the end, that is the
most important element of ever ~ng that I do:in my business, is to develop arr audience,
and we do that by getting people to watch more'times 'and when they watch to get them to
watch longer periods o:ftunes, that intensity that we talked about.

Sieber, 1990-92 tr. 4172-73.

Finally, the facts .urrounding WTBS's conversion demonstrates that iits progrannning

was vastly undervalued under the compulsory license,scheme. TBS's license fees substantially

exceed the royalties paid to carry WTBS as a distant signal. (Jruen written rebuttal, 18.,

The correlation is actually closer than the chart suggests. One of the networks in the top 11 ranked by rnunb'er of
households is C-SPAN (no. 7). Fm&er, Cartoon Network was launched much later than all other cable networks na
the top ten, See PTV Ex. 30-X, and thus has not had tune to build its subscriber base.
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Program Suppliers also presented the testimony of Carl Carey, the former general

manager of such large network affiliates as WCBS and WNBC in New York City and KNBC in

Los Angeles. Professor Carey, who now teaches television station management at Syracuse

University, provided the perspective of the large network affiliate programming purchaser. As

Professor Cary described,

Nielsen is the currency of the broadcast and cable industry in that everyone uses
it. It is a constant benchmark against which all types of programs are compared,
and it gives one the idea of a program's inherent value. During the 20 years that I
operated various television stations and spent million of dollars to acquire
programs, I used Nielsen data in a number of different ways. When I brought an
entirely new Program, never before seen, I used Nielsen information to predict its
potential in a particular time period

When I purchased syndicated programs, the program evaluation process I
followed was typical of the industry. The process would usually be as follows:

I would first use Nielsen data to analyze the time period to see what the levels
might be for overall viewing with particular attention given to the 18-49 audience.
Next, I would look at Nielsen to analyze competitive programs and see their
demographic appeal. I would then look at the success of similar programs to form
a basis for an estimate or forecast of an audience for the new Program. Finally, I
would use Nielsen to estimate the possible appeal to the 18-49 demographic
group, since this is the one that advertisers wish to reach. Eventually, I would
purchase those programs that demonstrated the most potential for attracting the
valued demographic group and becoming pro6table. These programs were
virtually all syndicated programs.

Carey written direct, 6-7. See also Alexander, tr. 2278.

Clearly, viewing information controls the purchase decision. A distant signal free market

would be no different, as evidenced by the cable network market experience where ratings are

key. Nielsen viewing defines the value assigned to all programming and therefore defines the

value of the programming categories in this proceeding.
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E. The Cultural Importance of Program Siippbeks Programihin'g. 'rogramSuppliers programming is the most popular programming available on distant

signals, watched more than any other category of programming, and commands billions of !

dollars in the syndication marketplace. In addition, the popularity of both new and did&

syndicated programs is seen in their widespread appeal to viewers who only have seen them m

syndication. As Professor Robert Thompson, director of the Center for the Study of Popular 'elevisionat Syracuse University testified, programs played daily in syndication do not lose

their "popularity, [rather, syndication] has actually served to enhance it."'hompson written

direct, 7.

The syndicated series has reached a position in'utr ctiit0re that is'virtually 'unmatched as

a popular art form. It has become the medium of our'culture, and'~ aslsurtied a dominant role

in our society. This is shown, Grst and foremost, by their Nielseri ratings. In'Professor

Thompson's words, "ratings are the coin of the reabn..'.. 'f one wants'to'easure the

commercial value of television programming, one must measure it 'by the only cturbncP

recognized by the industry: the Nielsen Ratings." Id. at 11-12.

Second, syndicated series and movies have in61trated our popular culture and have

pervaded our daily lives on a routine basis.

The penetration of entertainment television serves as' way td cdn6tm whatthe'atingsreveal: that series television is enjoyed by an audience so large that it
becomes part of the cultural fabric of the nation. Catch phrases, theme songs,
characters: they are established when shows run on the networks, and they
become ingrained when the shows continue in syndication and re-runs. Id. at 14.

Third, academic writings and current course offerings at major universities show that

popular television has such an impact on society that it has now become part of mainstream

academic study and teachings. No other television category comes close to syndicated series

television in the field of television studies. Id. at 16J 5~1yJ thh media attention heaped on
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syndicated series and movies further demonstrates their importance in our society. In essence,

syndicated programming's popularity and wide viewing leads the media to pay attention to it as a

subject that has widespread and continuing appeal. Id. at 18-19.

Professor Thompson concludes that syndicated programming provides cultural glue

because it is what people watch most.

These shows may not be the most valuable to an English teacher or an
aesthetician, but they are to an accountant. The audiences of these shows, as
indicated by ratings and cultural evidence, are what define their value in the
television industry.

Id. at 20.

Professor Thompson's testimony corroborates what the empirical evidence demonstrates: the

overwhelming popularity of syndicated programming throughout the country and centrality in

our popular culture demonstrate its value.
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VIII. CONCLUSIOlVS AS TO PROG)RAM SUPPI IRRS.

Based on the evidence relateid to the comparable cable network &ee market, cable

operator purchase behavior, cable subscriber viewing behavior, the vast array of syndicateid

programming, the working of the,syndication marketplace including the amounts paid in that

marketplace for syndicated programming, and the tools used by TBS, broadcast stations, and

cable networks to achieve their success, Program Snppliet's have demonstrated that the

syndicated program category should receive 72% of the Basic Fund for both the 1998 and 1.999

royalty years, 78.5% of the 3.75 .Fund, and 97.7% of the Syndex Fund.
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IX. THE PANEL CANNOT RELY ON NAB'S REGRESSION ANALYSIS TO
ALLOCATE ROYALTIES BECAUSE IT IS INVALID BOTH AS A
STATISTICAL MODEL AND AN ECONOMIC MODEL.

To accomplish its stated purpose, a regression analysis must not only have statistical

validity and reliability, but also must be properly specified. The NAB Regression Model does

not accomplish its purpose of predicting royalties because Programming Minutes, which it touts

as the principal group of explanatory variables, explain very little of the variations in royalties.

In addition, the NAB Regression Model is not fully specified because it fails to recognize

variation in subscribers as a significant explanatory variable. Finally, the NAB Regression is an

invalid statistical model because it relies on the results of a statistically unsound study of

program minutes. In addition, on a more fundamental level, the NAB Regression Model also

fails as a valid economic model for royalty distribution purposes. It ignores the fundamental

objective of this proceeding - - to replicate what marketplace valuation of programs to cable

operators would be in a free market. Instead, the Model focuses on how royalties changed in

1998-99, a non-market factor, as the valuation measure.

As more fully discussed below, the statistical and economic modeling flaws in the NAB

Regression Model are so demonstrably severe that the resulting implied royalty shares are

wholly unreliable for distribution purposes.

A. The NAB Regression Model Is An Invalid Statistical Model.

1. A regression model must be properly specified.

A regression analysis seeks to determine the relationship, if any, between independent or

right hand side variables (the explanatory variables) and a dependent variable. Rosston, tr. 2683-

84. Economists use regression analyses to explain the separate impact of a variable or a group of

The phrase "NAB's regression analysis" refers to the NAB Regression Model itself and all of the analysis that flow
Rom it.
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variables on the dependent variable. Rosston written direct, S. The proper choice of explanatory

variables (specification) is necessary to rely on the results ef a regression model. Roshtori, tt.

2720. Because coefficients derived 6'om independent variables provide information about the

dependent variable, a model can explain the dependent variablei omly to the extent that the

included independent variables cause a significant effect on ~the dependent vari'able. In short, a

properly specified regression model must include all of the variables that are appropriate factors

in explaining the basic regression assumptions. Rosston, tr. 2720, 2786-87; Frankel, tr. 9430.

Specification error may occur when a model is not set up the Way it'should be. Rosston, tr. 2711.

In the NAB Regression Model, royalties are the 'dependerit variable. The independent

variables consist of (1) the minutes of programtning for each programming category

('rogramming Minutes") and (2) all other factors ("Control Factors")'hat affect royalties paid

by cable systems. Rosston written direct, 7, 9-11. In effect, the Model'sets up an equatiori where

royalties are a function of the Programming Minutes and the Control Factors. Rosston, tr. 2611.

Dr. Rosston did not differentiate between Programming Minutes arid Control Factors in

explaining variations in royalty payments across cablei s&teins,'e Assumed Programming

Minutes were the key factor. Gruen written rebuttal, 4.

2. The NAB Regression Model does a poor job of predicting royalties
because it places undue reliance on Programming Minutes variables~
which explain very little of the variatiori in~ rogal@esJ

The stated purpose of NAB's regression analysis is to predict variations m royalties.

NAB's regression analysis relies on the Programming Minutes for the various prograio

categories as the principal group of explanatory varilablgs.
~

Ftankell written rebutta~l, 3. ~The

coef6cients associated with each category's Programming Minutes are used to calcul~ate~ the

The purpose of a control factor in a regression analysis is to control for other factors that might a6ect the
dependent variable. Rosston, tr. 2735.
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implied share of royalties for the claimants. Dr. Rosston did not perform commonly used

statistical tests to determine what impact Programming Minutes, as compared to the impact of

the Control Factors, had on royalty payments. When such tests are done, they show

Programming Minutes having almost minimal explanatory power for royalty variations.

a. Dr. Rosston has no basisfor usingprogram minutes as the key
group ofvariables.

Dr. Rosston described the purpose of his analysis as seeking "to understand the relative

values of the programming components that make up distant signal programming." Rosston

written direct, 7. He concluded that to accomplish this task, "the simplest approach" was to

examine the impact of the different types of Programrmng Minutes on royalties in a regression

model. In other words, Dr. Rosston theorized (erroneously) that variations in royalties would be

largely reflective of the different types of programming carried on distant signals. This ignores,

among other things, that cable operators pay royalties based on gross receipts and station

carriage, and different types of stations have different DSE values.

Dr. Rosston offers no cogent reason for using Programming Minutes as the key group of

variables and their associated coefficients as the basis for allocating royalties. Dr. Rosston states

that the choice ofProgramming Minutes is sound because "it is based on the actual purchases" of

distant signal programming available in 1998 and 1999. That contention is incorrect. To

analyze what he describes as "actual purchases," Dr. Rosston should have done a separate

analysis for each of the four accounting periods in the 1998-99 period. Instead, Dr. Rosston

combines the Programming Minutes for all four accounting periods and uses an average in the

NAB Regression Model. Averaging muffles the effects ofwhat was actually paid in each period

as well as what programming was actually carried.
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Further, Dr. Rosston testified that average Programming Minutes were "reasonably

related" to what cable operators were showing (presulmably!, content)~ which, in hen, related tio

consumers'ecision to subscribe and the cable operators'ricing decisions, Rosston, tr. 2721.

His assertion in this regard i.s, at best, empty because hj.s &nodel does not examme separately

either the number of subscribers or the monthly subscriber rates, but lumps them in the Control

Factors. When pressed firer about his choice of variables, his principal rationale for using

Program Minutes was not his review of pertinent texts or economic models, but prior obj,ections

to the use of viewing minutes in another regression analyIsis in anotther proceeding. Rosston, tr.

2722-23.

Dr. Rosston also lacks the experience necessary to judge the propriety of making

Programming Minutes the key variables in a regression model pruporting to calculate the implied

shares of royalties. By his own admission, except for a handful of projects with, at most,

tangential connections to the cable world, Dr. Rosston has no experience with how go@&

choices are made by cable systems; .has no experience with program. valuation; has no experience

studying cable subscriber or cable operator attitudes; and has no experience studying cable

subscriber conduct. Rosston, tr. 2723-31.

Indeed, nothing in the record shows that he instep'endently concluded that Programing

Minutes were the key group ofvariables for use I.n the NAB Regression Model.

b. Programming Minutes explain little or none of,the variations
in royaltypayments.

In regression analysis, the R.-squared value indicates the extent to which an independent

variable, or group of independent variables, explains 'the dependent variable. Frankel wrItten

rebuttal, 8. As stated, the NAB Regression Model utilizes two groups of independent variables

19~4



to explain variations in royalty payments: Programming Minutes and all other variables,

collectively referred to as Control Factors. Frankel written rebuttal, 8.

Dr. Rosston did not bother to separate the individual impact Programming Minutes had as

compared to the impact of Control Factors in explaining royalty variation. Rosston, tr. 2778.

Aside from failing to follow what is standard procedure in statistics, this omission ignores his

own claim that the model would "separate out the individual impacts of several factors

[independent variables] on a key [dependent] variable." Rosston written direct, 5. Program

Suppliers'itness, Dr. Frankel, undertook an analysis to separate the impact of each of the

individual variables. This separation analysis showed that while the R-squared value for all the

independent variables collectively used in the NAB Regression Model explain about 70% of the

variations in royalty payments, the R-squared value for Programming Minutes alone shows it

explains very little of the variations in royalty payments. Frankel written rebuttal, 9-10.

Dr. Frankel followed two statistical methods for determining the explanatory power of

each independent variable (or group of variables) used in NAB's Regression Model. First, he

recalculated the regression using only the particular variable to be isolated ("Single Equation

Test"). Frankel written rebuttal, 9. Second, he ran the regression equation using all variables

except the variable (or group of variables) to be isolated and compared that to the result that

includes all variables. The difference in the resulting R-squared values shows the explanatory

power of the isolated variable ("Dual Equation Test"). Frankel written rebuttal, 9. The Single

Equation Test (with only the Programming Minutes variables included), for cable systems with

positive DSE levels, produced an R-squared value of 0.0183; meaning only 1.8% of the variation

in royalties is explained by Programming Minutes in the NAB Regression Model. Frankel

written rebuttal, 9.
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Using the Dual Equation Test for those same cable systems, the Control Factors (i.e.', th'

non-program minutes variables) produced a R-squared value of 0.6883; meaning the Control

Factors explain 68.83% of: the variations in royalties. That result was then compared to the Value

in the full equation, an R-squared value of .7024, to determine that 'the Programming Minutes R-

squared value is 1.41% (0.7024 - 0.6883 =: 0.0141). Frankel ~mitten rebuttal, 9-10.

Dr. Frankel's results were simiilar for cable systems with DSE values of 1.0 or]mo]re.~'nder

the single Equation Test, the model produced a Programming Minutes R-squared value of ~

1.51%. Under the Dual Equation Test,, the Control-Factors-only regression produced a R-

squared value of 68.78% (effectiively attributing 1.31% of the variations in royalties to

Programming Minutes). Frankel written rebuttal, 10. When K)r. Rosston lumped together

Programnnng Minutes and the Control Factors to come Qp with an overall R-squared Value df

.7024, he assumed most of it was due to Prograrruning Minutes. When that assumption was

tested, however, using generally accepted statistical teclnnques., it was found to be false.

Programming Minutes explained very little of'he variation in royalties; rather, the CoI1trdl

Factors were largely the cause of the vatriations.

Based on these R-squared results, Programmiirg ]Mii1utbs hale a. very low explanatory

power, and thus, they cannot be the basis for royalty va]riationI ndr for a~llocating royalties.

3. The Hi@Ply Volatile Nature Of The Coefficients Associated With The
Program Minutes Make The NAB Regression Model Results
Unreliable.

When a regressi.on model. is properly specified (so that the explanatory variables explain

the effect), one would not expect the regression coefficients to vary sig]nificantly wi.th any

'r. Rosston performed regression analyses for two group of cable systems: (1) those with positive DSE value and
(2) those with DSE values of 1.0 or more. Dr. Eraukel replicated this approac'.h.
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changes in the non-key variables. Frankel written rebuttal, 11. Fragile and unstable regression

coefficients offend sound statistical practice. Frankel written rebuttal, 16.

The Programming Minutes coefficients form the basis for Dr. Rosston's calculation of

the shares of royalties for the different program categories. Thus, it seemed logical to test the

sensitivity of the coefficients based on Programming Minutes which Dr. Rosston claims are key,

to changes in the constitution of Control Factors, which he claims are not key. The NAB

Regression Model fails miserably when examined in light of these standard statistical precepts.

Dr. Frankel undertook a sensitivity analysis by running six different regressions holding

Programming Minutes constant, but varying the combination of variables constituting Control

Factors. Frankel written rebuttal, Table 1, 13-15. Dr. Frankel's sensitivity analysis shows that

changing the combination of Control Factors while holding the Programming Minutes constant

causes dramatic shifts in coefficients that lead to absurdly variant royalty shares. For example,

Variation 1 as reported in Table 1 of Dr. Frankel's written rebuttal testimony, shows only three

of the five claimants should receive an allocation of royalties. Indeed, under that scenario,

neither NAB nor PBS would receive any royalties. Under Variation 2, one claimant - JSC-

would receive the entire share of royalties. Under Variations 4 and 5, only two claimants - NAB

and PBS - would receive royalties. These results demonstrate further the invalidity of the NAB's

Model as showing how royalties should be allocated. As Dr. Frankel observed:

Relying on [NAB's] coefficients... which then become the input
to producing the implied shares of royalties is something that is not
scientifically appropriate. These coefficients have a great deal of
&agility. By adding seemingly unrelated, or even a partially
related variable, one can substantially change the final conclusions.
That means that the model isPaught with a lot ofdanger.

Frankel, tr. 9466 (emphasis added).

This point is further emphasized in his written testimony:
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[T]he volatile nature of the programmin'g nIiinltek cdefBcidnts'akes

Dr. Rosston's regression very unieli~ablb atid the tesiilting'mpliedshares ofroyalties unacceptabld. The'apparent '&agility
and instability of the coef6cients suggest very'strongly that from
the standpoint of sound statistical practijce, ithei usb of thyrse,
coefficients to inform the distribution ofro~ties~ is inagprbp6atb.

Frankel written rebuttal, 16.

Exposure of these weaknesses demonstrates that the Panel cannot rely on the NAB

Regression Model, and its resulting allocation of shares, as a guide for royalty distribution

4. NAB's Regression Analysis Relies on a Flawed Time Study.

The NAB Regression analysis relies on Progrhminihg Mouths data compiled by NAB

witness, Dr. Fratrik (''Fratrik Study"). Rosston written direct, 16. Reliance on the Fratrik S'tud'y

is fatal because program time does not measure value, and because the study itself is flied ih ~

form and execution.

a. Programming Mnutes is an improper measurement ofvalue.

An examination of previous decisions and the actual marketplace shows that program

time is not a good measure of value. The 1978 distribution decision explicitly coiIsidbred

program time to be a secondary consideration. 45 Fed. Reg. 63,026 at 63,035. In fact, "in

comparison to all other factors used in arriving at the'final 'allocation for each category of

claimants, [the time-related consideration factor] was given very limited weight by the'Tribunal.~'d.

at 63036.'n

the real marketplace, the amount of Progi'among Minutes 'is of little importance

because not all minutes have equal value in the television industry. Programs having the same

number of minutes will likely have different market valuations because such considerations als

day-part, anticipated audience, and demographic appeal influence the value of a progreh. ~Fojr

example, a 30-minute program broadcast in prime mme is most likely to be more valuable than a
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30-minute program broadcast in the dead of night due to the larger potential audience watching

television in prime time. Alexander, tr. 2287-91. Measuring only the minutes of broadcast

captures none of these valuation factors. It follows that a study based on program time does not

provide useful information about the comparative value ofdifferent programming.
12

b. The Fratrik Study is flawed because the study uses an invalid
sample.

A probability sample is a sample selected in such a way that gives each element in
the population a known, calculable, non-zero probability of selection. A random
(without replacement) sample is a probability sample that is selected in such a
way that gives each element in the population an equal probability of selection
and gives all possible subsets of elements of a given population an equal
probability of selection.

Frankel written rebuttal, 16.

The goal of sampling is to produce a representative sample of the population being

studied. Fratrik, tr. 2437. A study's results can be projected to the population only if the sample

is representative. With random sampling, each member of the population has an equal chance of

being selected. Fratrik, tr. 2438. Moreover, a random sample will produce an unbiased

estimation of the population means, proportions and totals. Frankel written rebuttal, 17; tr. 9354.

While the Fratrik Study purports to offer a representative sample of the days in each year

studied, Dr. Fratrik did not select days on a random basis.

A party that claims that a sample is a probability sample must demonstrate explicitly

"how the selection process produces the required known and calculable probabilities of

selection." Frankel written rebuttal, 17; tr. 9356. The Fratrik Study fails to follow this

'or this reason, time-based studies have been consistently rejected in past royalty distribution proceedings. See
1979 Cable Royalty Determination, 47 Fed. Reg. 9879, 9900, n.488 ("The substance ofNAB's claim, stripped of its
patina ofsophistication, is time alone.")

199



commonly accepted statistical principle. Although Dr. Fratrik explains t]he sample selection

process, he fails to explain. how that process leads to calculating the probabilities of selection.

To create his study salnpl.e, Dr. Fratrik sought to include the different days of the week on

a proportionate basis. To do this, he used two-month increment. from which he selected dates to

represent each day of the week:. ]For example, he picked from the January — February 1992

increment, a Monday, a Tuesday; a Wednesday, a Thursday, a Friday, a Saturday, and. a Sunday.

This results in 42 days selected (6 two-month periods x 7 days of the week):for each of the three

years (1992, 1998, 1999) being analyzed. For each two-month jIncrement across 1998 and 1999,

Dr. Fratrik alternated the weekday selection, so that if in 1998, he selected three days (Tuesday,

Thursday, and Saturday) from January, and four days (Monday, Wednesday„Friday,'and

Sunday) lrom February, he would reverse that selection process for the February 1'999 selection.

Consequently, the sample selected 84 days (12 two-nMnth inerernetits x 7 days of the, week)

across these two years. NAB Ex. 10, 6-7.

The Fratrik sample selection method i. not a commonly used method of probability

sampling. Frankel written rebutta.l, 17. To have a prdbabilit.y karrIple, one must be ~ablle to

"calculate and literally reproduce the process to draw the sample." Frankel, tr. 9356. Generally,

random sample selectIIon is done by picking every nth selection from the population (for

example, picking every 5'" person in a class of 50). Of course, where to start the selection

process and what skip interval to use are determined according to recognized'tatistical

techniques. JSC Ex. 1 at 47. Here, as noted, a particular order. of selection was followed with

pre-determined parameters. E'urther, in the 1998-99 selection, Dr. Fratrik reversed the months m

which certain days were selected within the two contiguous months limitation. R. other words, if
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he selected a Monday in January 1998, the Monday selection for January-February 1999 would

be selected from February. This further restricted the dates that could be chosen.

A probability sample or a complete census is required to produce reliable results that can

be projected to the whole population. A census measures all the days of the year, as was done in

the Nielsen Viewing Study, to provide reliable results. In contrast, there is no statistical basis for

assuming the results of the Fratrik program time study're representative or that its results are

reliable.

The Fratrik Study sample most resembles a purposive sample where the characteristics of

the resulting sample are pre-determined. A purposive sample, however, is not a probability

sample. Frankel written rebuttal, 17. Here, the days chosen to represent programming in entire

years were chosen purposefully. A Monday, Tuesday, Wednesday, Thursday, Friday, Saturday,

and Sunday were separately selected for January-February 1992; for March-April, 1992; for

May-June 1992, and so forth. NAB Ex. 10, 6-7. This selection had two predetermined

characteristics - - including all days of the week and using two-month increments - - that would

not be present in a random sample selection for an entire year. Fratrik, tr. 2437-38, 2446-48,

2453-56. In the Fratrik Study, not every day in a year had an equal chance for selection, making

this a non-random sample. Moreover, if as it appears, the sample is a purposive sample, the

sample similarly would not be a probability sample. Frankel written rebuttal, 17.

c. The Fratrik Study weighting methodology is inappropriate.

One must also question the propriety of weighting program minutes by subscribers to

provide a purported measure of distant programming valuation. In addition to not being an

expert in statistics, Dr. Fratrik also has no experience with measuring the value of programming

13 One measurable effect ofnot using a probability sample is the over-representation of holidays, as is evident in the
Fratrik Study sample. Fratrik, tr. 2468-70.
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on distant signals. Fratrik, tr. 2188. In fact, when questioned about the reason for wttightin'g

program minutes by subscribers, Dr. Fratrik gave no reason for doing so other than his irituition..

Fratrik, tr. 2482-84. Without experience in the industry, the~reasonableness of Dr. Fratrik',s

intuition on this point is questionable.

Basing conclusions on subscriber-weighted pro'gram time, equates va'lue'ith availability

even though availability does not indicate consumption, or use, by subscribers. Ducey, ti'. 1756.

Finally, subscriber-weighting ignores factors, such as, the must-cairy rules,. that can artiflcially

increase the number of subscribers receiving some distant signals beyond what cable operitorts

would voluntarily choose to offer. The Fratrik Study'weighting makes no allowances for these

effects

d. The Fratrik Shadyflaws affect the NAB Regression Model.

The effects of the subscriber-weighting system~ on'he program data and the unreliability

due to the non-probability sample are magnified becatistI thb NAB Regi'esdiori Mode uses the

PrOgramr11ir1g MinuteS in tWO WayS. FirSt, the prOgram miriuteS data are inCluded in the NAB

Regression Model to derive the various Programming Minutes coefficients. PS Bx. 2-R.'hey

are used a second time when the coefficients are multiplied by the minutes. Rosston written

direct, 23. As Dr. Rosston conceded, if the Fratrik Study failed'as'a representative study of

available programming during the 1998-99 period, such a defect absolutely would. have an

impact on the NAB Model. Rosston, tr. 2689. Because the Fratrik Study is flawed, the NAB

regression analysis is also flawed.

14 The NAB regression analysis only used weighted program minutes from systems with positive'DSBs, however.
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B. The NAB Regression Model is a Flawed Economic Model.

1. The NAB Regression Analysis Does Not Simulate the Marketplace.

This proceeding is intended to allocate royalties based on a simulated free market. The

NAB Regression Model does not address this task, but focuses on how actual program minutes

and other actual variables affected royalty payments actually made by cable operators in 1998-

1999. That is, it addresses what occurred in a regulated market, not what would be expected in a

free market. While the allocation of statutorily-prescribed royalties may be an interesting

exercise, it is irrelevant to the task of allocating royalties based on a simulated free marketplace.

NAB's regression analysis attempts to assess the "relative value of the different

programming carried on distant signals." Rosston written direct, 5, by analyzing the royalties

paid by cable systems.'osston written direct, 7, 11. Dr. Rosston's regression equation

purports to represent how royalties change as a result of marginal change in Programming

Minutes variables. Rosston written direct, 8.

It is evident from its stated purpose that NAB's regression equation was designed to and

could measure value only within the existing royalty scheme. "Value" in the context of this

regression means the extent to which the identified variables affect variations in royalty

payments. That definition ofvalue is not one that can be used for distribution purposes because it

fails to invoke what programming would be worth in a simulated free market analysis:

The Panel is not charged with explaining the variations in royalty
payments. Instead, it is supposed to simulate the market value of
programs as if compulsory licensing did not exist. The royalty
rates were established by Congress and not determined in the
marketplace. The model provides no evidence to address [the
proper] issue because it does not measure nor even address the
market value of different categories ofprogramming on distant

15 Dr. Rosston does not use the actual royalties paid in any of the 1998-99 accounting periods, but employs an
average of the payments over all four periods. He does the same for Programming Minutes.
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signals. At best, the model can only explain the allocation ofnon'-
market-determined royalty payments.

Gruen written rebuttal, 4.

The question NAB seems to be asking is, "What factor's v6thm the compulsory license

scheme during the 1998-99 period affected the royalties actually paid by cable systems'" This

question and the required response is necessarily confined to the royalty payment scheme'that

existed in 1998-99, and not to value of programnnng in a simulated Bee market analysis.

Consequently, NAB's regression has no place in the ~Panel% deliberations,'nd should be

disregarded.

2. The NAB Regression Analysis Contains Errors That Makes Its
Conclusions Unusable for the Purpose dfAllo'cating:Royalties.

a. The NAB Regression Model contains specification errors.

Even assuming that the question asked by NAB's regression analysis is the right one,'it i'

misspecified as to what drives royalties. It assumes variations in royalties are largely~ dub to

variations in Program»i~g Minutes, but such variations have little or nothing to do with

royalties. Further, it ignores the Number of SnbsbribeN vhrihbld, +hibh 'is 'the principal

determinant of royalty variation, but which nonetheless offers little insight as to how royalties

should be allocated to program categories.

Royalty payments are a function of the gross receipts Rom cable service tiers conti»~g

broadcast stations, and the DSE value assigned the type of distant signal (i.e., Network Af5hate,

Independent or Educational). Kessler written direct, 13-19. Gross receipts are a function of the

number of subscribers and the monthly fees charged. the subscribers for the applicable tiers. As

"Ia]cross cable systems, there is far more variation in subscriber count than in the nubber of

DSEs or monthly fees," it follows that subscribers account for most of the variations in ro~ty

payments. Gruen written rebuttal, 5.
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NAB's regression analysis ignores this reality as the primary explanatory variable to its

model, and, instead, claims Programming Minutes drives royalty variations. Programming

Minutes explain, however, only in the range of 1.5% of the variation in royalty payments.

Frankel written rebuttal, 9-10. Although Programming Minutes play a demonstrably incidental

role in the determination of royalties, NAB chose those coefficients as the basis for calculating

the implied shares. In contrast, the Control Factors, which include the Number of Subscribers,

are by far the principal determinant of the variation in royalty payments. Gruen written rebuttal,

6. As noted, they account for about 68% of the variation in royalties. Despite their importance

to royalty payments, the Control Factors are not useful to the task of allocating royalties to

program categories because they have no direct connection to program categories.

In sum, NAB's regression analysis suffers from specification error because it assumes

Programing Minutes, which have an insignificant effect, are the most important variables, and

it ignores subscriber counts, which while important to royalty variations, are not a useful factor

for allocating royalties among program categories.

b. NAB 's Regression Analysis suffevsjom interpretational evror.

NAB's conclusions suffer 1'rom interpretational error because Dr. Rosston misinterprets

the value concept represented by the results of the NAB Regression Model. To illustrate this

error properly, three value concepts are pertinent: marginal or incremental value, average value,

and total value:

Marginal or incremental value is the value of the last unit. Average value is the
value of the 'typical'nit, giving equal weight to all units, not just the last unit. It
can be calculated by dividing total value by the number of units. Total value is
the cumulative value of all units. It can be calculated by multiplying average
value by the number ofunits.

Gruen written rebuttal, 7. Marginal value would equate to average value only if the value of all

units are the same. Gruen written rebuttal, 7. Because beyond a certain point, each additional
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unit adds incrementally less to total value in general., the average value of all units would be

substantially higher than the marginal value of the last unit,. Rosston, tr. 2795; Gruen written

rebuttal, 7.

The NAB Regression Model measures the marginal or incremental value of the

independent variables. The coefficient for each independent variable in NAB's Regression

Model measures the contribution of the marginal value of the last unit of each category'~s

Programming Minutes to the value of the dependent variable (royalties), holding everything else

constant. Gruen written rebutt«1, '7. For example„ the Coefficient assoCiated with Minutes of 'ommercialTV Programjming (i.e., NAB Programming) is .152. Rosston written direct, 19.

This means that the last additional minute of'AB piogrardming on distant signals would

contribute $0.152 (15 cents) in royalties, all else equal. Similarly, the coefficient for the Number

of Subscribers variables, which is .765, indicates that'the last subscriber would contribute

approximately 77 cents in royalties, holding everything else equal. Gruen written rebuttali, 7.

While Dr. Rosston recogjuzes that the coefficients represent the value of'he incremental

or marginal unit, he rnisuses them as representative of average value when calculat:ing the

purported total value for each programming category. To determine total value„Dr. Rosston

multiplies each category's coefficient by its total Programming Minutes. Rosston written. direct,

23. As total value equals average value multiplied by units, his calculation puts the coefficients
16

in the place of the average value with the Programmiiig Miliutks hs the tiurhber of units. This

calculation would be correct only if'he coefficient for each program category, which represents

'lthough basic economics and Dr. Rosston's own smitten testimony confhm that he is calculating total value for
each programming category, Dr. Rosston disclaimed this posiItion when questioned about it on stand. Rosston, tr.
2808-2810. Instead, he claimed that what he calculated was relative value'.
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its marginal value, is the same as the category's average value. Gruen written rebuttal, 8. That,

however, is not the case.

NAB presented no evidence to show that the incremental or marginal value for each

program category is the same as its average value. In fact, for each programming category, the

average value of all programming minutes would be substantially higher than the marginal value

of the last programming minute. Because the coefficient (marginal value) for each programming

category is substantially lower than the category's average value, the product of the coefficient

multiplied by the Programming Minutes for each category as computed by Dr. Rosston

necessarily undervalues the total value of that category. Gruen written rebuttal, 8-10.

This assumption not only violates a fundamental economic principle of diminishing

marginal utility but also leads to absurd results. If, as his results indicate, sports has the highest

coefficient value, cable operators would choose to carry only sports because that would produce,

under his calculations, the highest total value, for the available units of Programming Minutes.

Cable systems do not behave this way in the real world:

The reason such behavior is not exhibited in the real world is that homeowners,
television station managers, and cable system operators receive diminishing
marginal utility 1rom adding another unit of the same product to what they already
have. This reality is a key factor in their decision-making process.

Gruen written rebuttal, 10. Because Dr. Rosston's calculation does not reflect real world

decisions, it is invalid as a means of showing how programming would be valued.

Further, using the coefficients to compute total value also makes comparisons among

categories practically impossible. Program Suppliers Programming Minutes are approximately

three times that ofPTV, more than four times that ofNAB, 16 times that of JSC, 18 times that of

the Devotionals and nearly 30 times that of Canadians. As a result, Program Suppliers'otal

value calculation suffers the greatest degree ofunderstatement because the difference between its
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marginal and average values would be the largest of all categories. Gruen writtei| rc!buttal, 10-

c. NAB's regression analysis does notfully utilize the regression ~

results.

NAB's regression analysis suffers &om calcu1ation 'error in that Dr. Rosston failed to

fully utilize all the results of the regression equation to calculate royalty values. 'The NAB

Regression Model uses Programming Minutes and Control Factors as independent variables, but

in calculating royalty shares, Dr. Rosston used only the regression coeffiicients for Programming

Minutes and ignored those for Control Factors. Three of the regression coefficients for Control

Factors — Subscribers, Indicator for Special 3.75 Royalty Rate and Indicator for Partially Distant

Signal — are statistically significant. Rosston written direct, 19; Gruen written rebuttal, 14.

Moreover, NAB's calculations failed to calculate 'royalty shares for Canadians ~and

Devotionals based on their regression results. The coefficients for the Programming Minutes

associated with Devotionals and Can@Man were negative, but in his royalty calculation, Dr.

Rosston arbitrarily assigned zero values to these caSgdrieh. !
Dr',. Rosston not only f@led to

explain what his negative coefficient values meant, ~but also~ failed'o explain 'the basis for

assigning zero royalties to Canadians and Devotionals without making any adjustment td th5

regression results. Indeed, by assigning these zero values, Dr. Rosston substituted preferred

results for the NAB Regression Model's actual results. ~

In any event, when the statistically significant Control Factors coefficients are inclhddd ijIi

the royalty share calculations, the resulting shares do not vary much by category, (although

Canadians and Devotionals would have a positive val&tibn). U~sihg the'statistically significant

Control Factor coefficients in the calculation further highlights the relatively insigni6cant role

that Programming Minutes plays in royalty variation. Gruen written rebuttal, 12-13. In addition,

208



it demonstrates that Dr. Rosston could have, but did not, fully utilize all results of the NAB

Regression Model, presumably because a fully-utilized NAB Regression Model would offer no

useful information in how to allocate among program categories.

C. NAB' Share Must be Adjusted Downward No Matter Which Study is
Adopted to Determine Royalty Shares for the Parties.

As demonstrated above, the NAB's regression analysis is an unreliable methodology

upon which to base the royalty awards. The testimony of NAB witness, Marcellus Alexander, is

replete with evidence not only that NAB's programming has lesser value than what is indicated

by NAB's regression analysis and the Nielsen Viewing Studies, but also evidence that the value

of NAB's programming has declined markedly since 1992. The record shows that news, which

represents a substantial portion of NAB's programming, is recycled, repeated, and shared in

sequential telecasts on the same station. Moreover, during the period between 1992 and 1998-

99, the increased number of news sources, including regional cable news networks, 24-hour

basic cable network, and the internet reduced subscriber interest in obtaining local news &om

distant signals. Consequently, even assuming that NAB's regression analysis was not plagued

with severe problems and that its implied shares were acceptable, the NAB Regression Model

does not capture the reduced value ofNAB's programs. While the avidity adjustment to Nielsen

viewing numbers offers a means to account for some of the decline in value, further downward

adjustment to NAB's share is needed to reflect fully the admitted reduced value of NAB's

plogfams.

NAB's programs are largely alike, repetitive, and recycled. NAB Exhibit 9 provides

listings of programming for two network affiliates: WJZ in 1998 and KYW in 1999. The local

programs on the listing are representative ofNAB programming on network affiliates during the
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1998-99 period.'lexander, tT. 2311-12. A revieW of the program titles demonstrates that

eight of the 11 local programs identified on each station's list are newscasts. In addition, both

stations aired 5:30 a.m. half-hour newscasts followed by hour-long newscasts at 6:00 a.m.. .'Both

stations aired newscasts at noon as well as at 5:00 p.m., 6:00 p.m. and 11:00 p.m. Indeed, the

large number of newscasts in the program listings further'orroborates the fact that thine

substantial majority of the programming claimed by NAB is local news. Tliis belies NAB"s

claim, Alexander written rebrittal, 2., that it offers diverse programming.

Moreover, portiIons of these seriatim newscasts were repeated or recycled. For example,

stations repeated portions of the late night (11:00 p.rh.) ne&sclasth dining the next day's early

morning newscast. Alexander, tr. 2314-15. Segments of the first morning newscast (at 5:30

a.m.), typically, were also repeatecl during the subsequent morning newscasts. Carey written

direct, 8.

In addition to using their own recycled news, stlaticlins alslo rt'.ceived and used, within their

newscasts, shared news from other sources. Those aclditional . ources of'hared riews nicluded

news segments that had aiirecl. on other stations; news from national and regional news services

such as CNN; and porti.ons of'. news which had aiirecl on affiliated networks..Alexander, ti'. 2306-

08; Carey, tr. 6866-68.

The local news fac:ed increased competition between 1992'and the 1.998-99 period. Mr.

Alexander testified that the emergence of new regional cable news networks created another

local news option for viewers and affected tlhe .level of interest in and viewing levels fAr llocatl

news from distant signals. Alexander, tr. 2323-27. Thee regohal ~ne~vs networks competed

with distant signals for news vi.ewership both within the local mark:et and within the regioit.

"The overwhelming majority ofNAB's programs aired on network affiliate stations. NAB Ex. 46-RX.
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Alexander, tr. 2328. Furthermore, basic cable news networks, such as, CNN, MSNBC and

CNBC and specialty channels such as the Weather Channel, also competed increasingly with

news on distant signals between 1992 and 1998-99. Alexander, tr. 2330-31. The internet also

provided a source of news by providing instant access to news as events happened, instead of at

the next scheduled newscast on a distant signal. Alexander, tr. 2336-38. The emergence of

regional sports networks between 1992 and 1998-99 similarly created competition for station-

produced sports programming and sports segments within news programs. Alexander, tr. 2351.

Mr. Alexander conceded that the competition posed by the increased availability of news

&om other sources was responsible for about a 5% - 10% drop in the viewing levels for news

programs on KYW and WJZ. Alexander, tr. 2388. Although Mr. Alexander did not provide any

estimate of the extent to which competition affected viewing levels for other broadcast stations,

he conceded that, in general, other broadcast stations experienced declines in viewership similar

to KYW and WJZ. Id.

Increased competition for delivery of news was real and significant between 1992 and

1998-1999, with the Internet and 24-hour basic cable, and regional cable news networks offering

almost instantaneous news. It is logical that local news on distant signals would not return the

same value to its viewers as it had in earlier years. When news breaks at 9:30 p.m., viewers can

go to 24-hour services or online instantly. They no longer have to wait for the 11:00 p.m. news

program on a distant signal to find out what happened.

The value of NAB's recycled, repeated and shared news programs on distant signals was

greatly diminished by increased competition in 1998-99. Accordingly, whatever objective

numbers result for NAB must be adjusted downward. Program Suppliers believe the appropriate
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X. PUBLIC TELEVISION SHOULD RECEIVE THK FEES PAID BY CABLE
OPERATORS TO CARRY PTV STATIONS AND NO MORE.

At various times in the proceeding it has been difficult to determine the precise position

of the PTV claimants regarding the appropriate basis for its royalty distribution, other than that

its share should rise dramatically. PTV has asserted that the Panel should (1) look to the Bortz

Survey, and adjust it upward, Pairley, tr. 10380-81, (2) not look to Bortz because it is unreliable,

Johnson, tr. 9125, (3) engage in an analysis of subscriber instances, with subscriber instances

valued the same for PTV as for commercial television (PTV's asserted "parity"), Johnson, tr.

9175, (4) follow a time analysis„Johnson, tr. 9175 and (5) look to relative shares of viewing,

Johnson, tr. 9177, after PTV determined that PTV's viewing shares as reported by Nielsen were

sufficiently high. PTV's diverse assertions in this proceeding copies its approach in several past

proceedings, where it has advanced numerous theories in an effort to obtain an increased share.

See Johnson„ tr. 9174-75.

PTV's claim relies on the notion that PTV is similar to other types of programming

carried on a distant basis and can be valued similarly. PTV differs markedly from the other

Phase I program categories as exempli6ed by PTV's charter, which is to "'educate and enlighten"

by broadcasting the type of programming that is not commercially viable. Even one of PTV's

slogan's highlights that PTV is different Rom commercial television: "If we don't do it, who

will?" PTV Ex. 6. There is a simple economic reason why others will not "do it" — PTV

programming would not succeed in a fic market. Because of this unassailable fact. PTV

programming has a marketplace value that is dramatically lower than other program categories.

The facts are striking. As a distant signal, PTV is rarely carried and not highly valued by

cable operators; rather, some of its distant carriage is due to legislation that forces certain cable

operators to carry it on a distant basis. On the other hand, PTV stations are widely available as
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local signals. These .facts, viewed objectively, lead'o a'conclusion that there is no parity

between PTV and Program Suppliers or Sports programming, and likely no parity between PTV

and local NAB prograniming. PTV must be treated separately &one these'ategories in a manner

substantially similar to Canadian c]laimants. In sum, PTV'& distribution should equal no more

than the fees generated by distant carriage ofPTV stations.

A. Quality Is Not An Appropriate Criterion On Which 'fo Base An Award.

PTV devotes a great deal of its direct testimony discussing the quality of its

programming. Wilson written direct, 26-27; Fuller written direct, 17. However, this subjective

criterion cannot be appropriately used. to base an. award of the royalty Ands. Furth~er, ~ no

evidence suggests that PTV programming is of any gekteij "gualitg'han'ther categories of

programming. See, e.g., Green written direct, 16 (discussing substantial quahity ofproduction for

series and movies). Indeed., syndicators seek. to offer quality programs that abstract large

numbers of viewers. Finally, the CRT rejected the quality a0 a tritterion for 'determining royalty

distribution. 57 Fed. Rieg. at:I.5303.

Quality has been a secondary criterion in the Tribunal's allocation decisions since
the first proceeding. Evidence on quali.ty has been received, but ultimately no
distribution dec:ision has been made on quality. The reason should be clear. It is
a subjective evaluation with serious First Amendmbnt im1ilic',ations.

In this proceeding and in future. proceedings, qualiity will no longer be a criterion
in the Tribunal's distribution because of its conflict wi.th the First Amendment.

1990-92 CARP Report, at 20 (quoting ]l.989 CRTReport).'s

a result, PTV's discussion of the quality of its programming is irrelevant for purposes

of royalty distribution, ancil would not outweigh the objective evidence that PTV is retransmitted

to a small number of cable subscribers: despite its low cost, is watched relatively little, and has
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suffered audience erosion due to higher priced "look-alike" cable networks that provide

subscribers with what they want.

B. PTV's Relatively Low Carriage Reflects Its Relatively Low Value.

PTV is carried on a distant basis by only 23% of Form 3 cable systems. Fuller, tr. 3312.

As demonstrated below, many of these systems are required to carry a distant PTV signal by the

must-carry rules. The 23% of cable systems carrying PTV serve only about 10% of the cable

subscribers nationwide, meaning, cable operators representing nearly 90% of cable subscribers

choose not to carry PTV on a distant basis. Id. Those percentages stand in stark contrast to the

virtually unanimous choice of cable systems to carry distant signals with syndicated series and

movies. This demonstrates the lack of parity between distant PTV programming and syndicated

series and movies. Carriage of the local PTV stations is considered sufficient by the vast

majority of cable operators for purposes of their subscribers. PTV's claimed parity of program

value is specifically contradicted by this empirical evidence of the lack of distant signal carriage

ofPTV.

C. Cable Operators Assign Low Values To PTV, Further Confirming That PTV
Programming Is Not Highly Valued.

The lack of parity is evident from the Bortz Survey of cable operators. Cable operators

routinely assign PTV relatively low values, consistent with the low amounts paid by cable

operators to carry PTV programming. The attitudes of cable operators is demonstrated by JSC

Exhibit 56-RX, which demonstrates that Bortz respondents value PTV in nearly the exact same

percentage as the percentage of royalty fees attributable to the carriage of PTV paid by those

systems. Id. Specifically, for 1998, PTV royalties as a percentage of total royalties paid by

Bortz respondents was 12.5%, then reported value for distant PTV was 12.2%, a 97.0%

correlation. For 1999, the results are similar, with PTV as a percentage of royalties calculated at
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13.2% and the responding cable operator value reportecl to be 14.1%.'Again,, a very close

correlation. See JSC Ex. 56-RX. These exhibits confirm that PTV is valued at about what the

cable operators pay to carj~ it..Accordingly, under the Bortz methodology, PTV should rec:eive

the amount of fees generated by:its distant carriage.

D. Must C,arry Legiislation Inflates The Amount Of PTV C,'arriage.

Subscriber instances for PTV and instances of'arriage grew slightly since the 1.990-92

proceeding. Johnson written direct at 10, 13. %Gale it is impossible to determine precisely, it I.s

likely that this growth has been fueled, in large part, by 1992 must-carry .legislation that requires

certain cable operators to carry PTV on a distant basis. Two items in evidenc:e leacl to the

conclusion that the increase in .PTV c:arriage results from the reinstaternent of the mulst-clarrIy

1llles.

Statements made in PTV testimony before congressional committees clearly and

unequivocally demonstrate th.at absent the mandate of the must-carry rules, cable operators had

little interest in carrying distant PTV stations. See JSC 57-RX, (June 27, 1991 testimony of

Henry P. Becton, Jr., Presiclent and General Manager, WCiBIH HdIrca'tiorral Foundation, the

nation's largest public 'broadc,asting outlet on behalf of the "Public Telev:ision Claimants!,") ~ Mr.

Becton endorsed the then-pending must-carry rules, citing numerous examples of cable system

operators that chose to drop PTV f'rom their systems. "At one po:int in 1983, close to one

hundred public television stations found themselves dropped by cable operators." Id. at 3.

Indeed, without must-carry legislation, Public Television recognized that cable system operator!s

would simply refuse to carry l?TV.

18 These results also exclude those respondent operators that assigned PTV zero value even though their systems
carried PTV on a distant basis.
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Since the elimination ofmust-carry rules, cable systems have operated under the
threat of must carry legislation or FCC rules, as well as industry warnings to be
good actors.

Market incentives will prompt cable operators to drop public television stations
in an unregulated environment or one in which there is no fear of pending
regulation. As commercial enterprises, cable systems lack the incentives to
carry programming that does not attract sufficient dollars or audience. Public
television, in fulfilling its mandate to serve those audiences not served by
commercial enterprises, carries precisely the programming that cable systems
find economically unattractive.

Id. at Attachment 1. Cable operators'ack of interest in distant PTV signifies a lack of value, as

acknowledged in PTV testimony that its programming is "economically unattractive." Id.

A second indication that distant PTV growth is fueled by must carry rules relates to the

marked increase in the number of partially distant PTV signals between 1992 and 1998-99.

Must-carry rules apply in situations where a cable system has fewer than 36 channels and no

local PTV signal. This often occurs where a PTV station is local to some subscribers on the

system, but is distant for other subscribers who live outside the "local" area of the PTV station.

In those cases, the PTV station can require that it be retransmitted to those non-local subscribers

under must carry rules. When that happens, the cable system will report that the PTV signal is

"partially distant", i.e., local to some subscribers, but distant to others.

JSC Ex 24-X shows the system configuration for cable systems carrying distant PTV

signals in 1992, 1997, 1998, and 1999. Partially distant PTV carriage dramatically increased

over that period. In 1992-2, 97 cable systems carried at least one PTV signal on a partially

distant basis. That number increased to 155 in 1998-2 and to 161 in 1999-2, increases of 60%

and 66%, respectively.
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Accordingly, PTV's testimony before Congress and the empirical data demonstrate that

PTV's increased carriage is due to congressional protections afForded the:econdmiCally ~

unattractive PTV, not a marketplace determination that PTV distant catriage has value.

E. PTV's Nielsen Viewing Shares Are K)vtersItathd ~An6 Mulst Be Adjusted lo
Account For PTV's Lack Of Avidity.

Due to the lack of subscriber interest in PTV programming relative to other ~6s 6f ~

programnnng, PTV shares are subject to a signi6cant avidity adjustment. Viewer avidity fear'istantPTV is the lowest of the four Phase I claimant categories examined. This low'vidity'urthercon6rms that PTV is available in a greater proportion than interest in carrying or viewing

it. When the avidity adjustment is made to the viewing results, PTV's viewing in 1998 is nearly

identical to the amount paid for the carriage ofPTV stations, 'and slightly higher'for'9993

Accordingly, raw viewing data overstates the appropriate PTV'hare.'hen adjusted for

low avidity, PTV's viewing share, along with the evidence derived &om the Bortz Study and a

wealth of other objective evidence, support an award to PTV ofno more than the amount paid to

carry it.

F. The Fees Paid To Carry PTV Can Be Identified And Are The Appropriate
Award To PTV.

Because PTV and the Canadian distant signals occupy an entire signal, the fees paid for

PTV and Canadian distant carriage can be readily determined. The same is not true for any other

claimant category. As demonstrated in the testimony ofProgram Suppliers witness'ohdsI Mhrtih

and Canadian witness David Bennett, actual royalties paid tb c~ PTV can be cfetermined. In

Exhibit CDN-R-1-C, Mr. Bennett shows that the follow Amounts Kerb phid'by'able system

operators for the carriage ofPTV under the compulsory license.
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Educational Fees — All fees exce t minimum fees
1998-1
1,250,643

1998-2
1,337,503

1999-1
1,379,184

1999-2
1,401,169

Thus, PTV's award should be no more than $2,587,936 for 1998 and $2,780,353 for

1999. Those amounts represent 3.35% and 3.41% of all fees without regard to any minimum

fees for the years 1998 and 1999.'hat is the appropriate award to PTV. To the extent it is

determined that PTV should also participate in a distribution of minimum fee payments, PTV

should participate in the same percentages.

G. The Evidence Of Marketplace Value Submitted By All Phase I Claimants
Precludes An Award To PTV In Excess Of The Fees Paid for PTV.

As the foregoing should make clear, the evidence supports an award for PTV of fees paid

to carry PTV. A corollary, but no less important point, is that the record evidence effectively

precludes an award to PTV of any amount greater than fees paid for its carriage. The point is

simple to illustrate: if PTV receives more than the fees paid for its carriage, it receives some

portion of the fees paid for distant carriage of other programming. That specific result requires a

finding that another category ofprogramming is less valuable than the fees paid for its carriage.

No record evidence supports such a finding. Conversely, evidence supports the opposite

conclusion.

2,587,936 —: 77,148,906 = 3.35%; 2,780,353 —: 81,456,044 = 3.41%. These calculations are based on all distant
fees. If we exclude the 3,75% and Syndex fees identified in exhibits CDN-4-B for 1998 and 1999 and express the
percentages simply as a percentage of the basic fund, the percentage amounts increase to 3.82% for 1998 and 3.90%
for 1999.

Indeed, PTV may argue that the relative value of its programming is greater than the relative value of another
program category — e.g. that it was worth three times the fee paid and local television was worth only two times the
fee paid. Such an argument would be wholly specious in that there is a wealth of record evidence to support a
finding that PTV is not valued any higher than the royalty fees paid to carry it. PTV's witness Leland Johnson
effectively precludes PTV Rom claiming fees in excess of what was paid for PTV carriage by advocating "parity"
with other program categories or something slightly less. Johnson written direct, 16. Other evidence (such as Mr.
Becton's congressional testimony) suggests that other categories of programming have a relatively higher
marketplace value than PTV. This would support reducing PTV's award to some amount less than the amount paid
for its carriage.
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For example, the:instances of distant subscribersi toi Pl~.'V is barely 10% of all Form 3

cable subscribers. If PTV added value above the cost to carry it, the subscrIIber instances woulid

be expected to be higher. Comparatively speaking, independent stations generate 88.64'Yo of all

royalty fees, while PTV stations generate only 3.3N, a. ratio of 27 to 1. The 27 to 1 relatiorishilp

occurs despite the fact that independent signal is:four times as costly as a PTV station to the

cable operators by virtue of the 1.0 DSE appl:icable to independents as oppos&.d to a 0.25 DSE for

PTV. Martin written direct, 9. Independent signals, the majority of: which broadcast a heavy

slate ofProgram Suppl:iers content, are markedly more valuable than PTV.

Also, after its conversion to a cable network, TBS ProPatnming; connnanded cable

network license fees approximately three or four times greater than was paid. for its carriage as a

distant signal. WTBS's value under the compulsory license was based on its 1.0 DSE, airkadIy

four times PTV's DSE value. Accordingly, a measure of actual marketplace value for TBS's

syndicated programming would be an amount of at least 12 times and as much as 16 times the

PTV royalty fee. 's the vast majority of TBS"s proganInning is Syndicated series and movies,

this shows their high value in a fi.ee market.

No award in exces. of the fees paid for carriage of PTV can be diverted from fees pa&.d tie

retransmit Program Suppliers programming because PTV prograjnming is relatively less

valuable. Therefore, an award greater than fees paid for carriage would be arbitrary and

unsupported.

21 Three or four times 1.0 DSE:= 3.0 to 4.0. PTV = .2',5 DSE. Therefore, the marketplace valued the progamininI,
appearing on TBS at 3/.25(12) to 4/.25(16) times the programming appearing on a PTV signal.
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H. Dr. Fairley's Adjustments To The Bortz Study Shares And Underlying
Analysis Are Meaningless And Unwarranted.

Dr. Fairley's testimony on behalfofPTV attempts to construct a theory under which PTV

can receive more than fees paid for carriage ofPTV stations without showing PTV programing

is more valuable than another claimant category. This is an impossible task. Accordingly, Dr.

Fairley's theory provides no support for a PTV award above the fees paid for PTV stations. In

any event, numerous theoretical and analytical problems with Dr. Fairley's testimony render it

useless.

1. The so-called WGN Adjustment advocated by Dr. Pairley is not
supported by record evidence.

Program Suppliers do not support use of the Bortz Study results as an appropriate basis

for a distribution. However, Program Suppliers must address the misguided downward

adjustment proposed by Dr. Pairley to Program Suppliers'hare under the Bortz Study. Dr.

Pairley proposes to reduce the Program Suppliers'ortz Study share purportedly because he

believes that the Bortz respondents did not account for substituted, and thus non-compensable,

programs on WGN. This is nonsense and Dr. Pairley mixes separate methodologies that have no

logical or real world connection to conjure up a reduction for Program Suppliers.

Dr. Fairley's flawed and unsupported syllogism posits: 1) that Bortz respondents do not

know how long-standing Syndex rules work to preclude distant retransmissions of certain

programs on WGN; 2) that if cable operators were made aware of these allegedly unknown facts

during the survey, their opinion of the value of compensable series and movies on WGN would

change; and 3) that such change would be manifested as a straight line reduction in the reported

value for syndicated series and movies corresponding to the time-based study of how much

programming was substituted on WGN.
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Significantly, no record evidence supports any of Dr. Fairley's 'assiunptions. First, no

evidence shows the Bortz respondents were unaware of the syndication exclusivity nile, Whidh ~

have been in place since 1991 or that they were unaware of WGN's highly publicized and long-

standing practice of substituting for Syndex protected programs. Second, there is not a shred of

evidence to support the assumption that any Bortz respondent needed to or would have changed

his or her opinion of the value of the syndicated series 'or movies categori'es in the unlikely dveiIit ~

they had been unaware of WGN's practice, as Dr. Fairley admitted. Fairley, tr. 9989. Finallg,'ven
assuming PTV could establish evidence supporting 13r. Fairley's'first two'shm5ptiong,

nothing in the record supports the claim that all Bortz legon@eiits would'employ the Came time-

based analysis to reduce their valuation responses for W'GN syndicated series aud movies that

Dr. Fairley used to make his unwarranted adjustmenti 'airley, tr. 9944. To presume they

would is rank speculation. Dr. Fairley also mixes apples and oranges by attempting to use time,

an empirical measure, to adjust for a cable operators'hxbj~ective~ opini6ns'of value. The reality

is that WGN's program substitution is long-standing and well known, (e.g., TV Guide lists the

substituted programs in distant markets) " making it highly likely Bortz respondents were aware

of it when they gave their valuation responses. See PTV Bx. $ 3-X; PTV Hx. 14-X.'r.
Fairley also failed to engage in a similar analysis regarding Sports and devotional programnnng, ctLteIIorids

where Syndex or sports exclusivity rules also apply snd where the evidenc'e shows there was also program
substitution. This gives further support to the notion that Dr. Fairley's adjustments are unwarranted as incom'piet'e
and not consistently applied.

Another example of Dr. Fairley's inconsistency is his failure td adjust PTV's Shades downward based on the fact
that PTV stations, on average, do not broadcast 24 hours per day, but only for 20 hours. This, azdounts tb
approximately 17% of the PTV broadcast day that is not compensable. Had Dr. Fairley consistently applied his
flawed theories, he would have also reduced the PTV Bortz reported valuation by 17%.

In addition, cable royalty rates were established on the basis that a 'certain percentage ofpro~~~ing on distant
signals would be blacked out because of the Syndex (and sports exclusivity ) rules. See 17 U.S.C. $801(b)(2)(C).
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In sum, there is simply no basis on which to conclude that Dr. Fairley's approach is an

appropriate way, either factually or methodologically, to adjust the Bortz Study results.

Accordingly, the adjustments to Program Suppliers'ortz Study shares advocated by Dr. Fairley

are unsupported and cannot be used.

2. PTV goes up when there is no retransmission even though Program
Suppliers go down.

Ignoring the lack of consistency with his WGN adjustment to Program Suppliers shares,

Dr. Fairley advocates an upward adjustment to PTV shares for cases where the cable operator

chooses not to retransmit a distant PTV signal. Fairley, tr. 9930-31. The inconsistency is

highlighted by this comparison. On one hand, Dr. Fairley would reduce Program Suppliers'hare

for WGN even though cable operators must pay a full 1.0 DSE royalty rate for WGN with

the substituted programs. Yet, on the other hand, Dr. Fairley would increase PTV's share based

on stations that are not carried and for which cable operators pay absolutely no royalties.

Apparently, non-retransmission of a distant PTV signal has value to a cable operator that

requires an increase in the Bortz share, whereas non-retransmission of a particular Program

Supplier's program requires a straight-line, time based reduction to the Bortz share. Even if these

could be reconciled, Congress foreclosed Dr. Fairley's PTV adjustment by providing that

royalties are to be distributed based on the value of the programming retransmitted. See House

Report No. 94-1476 at 98.

The copyright owners entitled to participate in the distribution of the royalty fees
paid by cable systems under the compulsory license as specified in Section
111(d)(4). Consistent with the Committee's view that copyright royalty fees
should be made only for the retransmission of distant non-network programming,
the claimants were limited to (1) copyright owners whose works were included in
a secondary transmission made by a cable system.... (emphasis added)

Attempting to increase PTV's value based a surmised value for non-retransmission is obviously

inappropriate, and should not be allowed.

223



3. Dr. Fairley's "PTV only" Adjustment is not Supported by the Record.'inally,Dr. Fairley advocated an adjustment to the PTV Bortz share to take into account

the cable systems that carried only PTV on a distant basis but were excluded from participation

in the Bortz Survey. As noted above, PTV cannot receive any more than is paid for its carnage

based on the evidence existing in this record. To the extent that Dr. Fairley's assigned shares of

80 or 100% to the Bortz PTV-only respondents increases PTVls award to an amount above the

actual fees paid for PTV carriage, it is unwarranted and unsupported by the record.
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XI. MUSIC CLAIMANTS SHARK OF CABLE ROYALTIES SHOULD BE NO
MORE THAN 2.33% OF ALL FUNDS.

A. The Music Claimants Have Not Presented Sufficient Evidence to Justify an
Increase to their Share of the Award.

Music Claimants seek to increase their share of royalties from 4.5% to 5.0%, Boyle

written rebuttal, 2, on the basis of a Music Use Study and testimony about the quality of music

on television. While music remains an element in distantly retransmitted programming, the

amount and manner of its use has not changed such that an increase in the Music Claimants'hare

is justified. Conversely, it is likely that the prior years awards actually overstated the

marketplace value of Music and current marketplace evidence demonstrates that Music's share

should be no more than 2.3% of the royalty funds.

1. The Music Use Study does not support an increase in share.

The Panel cannot base any findings on the Music Use Study because it is too flawed in

form and execution to be used reliably. The Music Use Study compares the amount of time that

music occupies in programming, as measured by Music Claimants, during 1991-92 and 1998-99.

Rather than measuring all distant signals for all days of the years or picking a representative

sample of days and stations, Music Claimants selected a few stations and days on the basis of so-

called "economic importance," as being representative of the entire universe. However, the two

sample selections have numerous flaws that make the study unrepresentative of the distant signal

universe.

a. The Music Use Study uses unreliable sampling methods, which
prohib'it projection of study results to the entire universe of
distant signalprogramming

Music Claimants rely upon an extrapolation of a 1983 FCC Composite week to select

their sample days. Krupit, tr. 4236. The FCC data was not designed for that purpose. Boyle, tr.
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4917. This is shown by its under-representation of the months in the 6rst half in a year and over-

representation of months in the second half. Krupit written direct, 6. Further, .Music Claimants

purportedly selected dates that correspond to the F( C's selection, many dates did not match the

FCC's process. Boyle, tr. 4927-33. Thus, even assuming the FC(,."used a valid means to select

dates randomly, Music did not repli,cate that process, so that its sample cannot be considered to

be a random sample.

Music Claimants also base the:ir selection of sample stations on erroneous and

inconsistent criteria. Ten stations were selected foi the 1991-92 sample,, including the top five

fee gen stations, along with five other stations to represent all remaining distant signals, which

were chosen based on a threshold fee gen royalty criterion. I@upi.t written direct, 3. The

selection was based on "economic importance,"' nebulous term coined by Music without~ any

statistical underpinning. Boyle,, tr., 4494, 4792-94, 4936-37. Frirther, Music used total feed

generated, not distant fees generated, in its selection process. Bo"pie,'r. 4941. The difference

between distant and total fees gen in 1998-99 was substantial, and. could have affected'he

selection process. In any event, the lack of represe&itativeness in the 1991-92 selected sample is

shown by the absence of any non-commerciial educational,stations. That absence could have

artificially lowered the reported time music occupied on progr urging m 1991-92 because the

two PTV stations included in the 1998-99 selection had higher'rhoUnts'f music than did the

commercial stations. Boyle, tr. 4466-67; Music Ex. 39 (see, WLIW and WNET); Boyle, tr.

4799.

For example, the Sunday date chosen by Music falls a, week earlier than the Sunday d«te picked by the PCC;
likewise for the Monday.
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Furthermore, the "economic importance" sample selection criterion is not applied

consistently in the two periods. WTBS, although having minimal fees gen in 1998-99, was

included in the 1998-99 Music Use Study. Krupit written direct, 5. Second, the 1998-99 sample

selected four more stations with certainty besides the five included in the 1991-92 selection. Id.

In contrast, Music kept the same five stations used in 1991-92 to represent the remaining distant

signals in 1998-99, even though those stations no longer met the threshold fees gen criterion.

Boyle, tr. 4790-94; PS Ex. 37-X.

Third, one station, KSHB, switched &om an independent station, which had 100%

compensable programming in 1991-92, to a network affiliate, with 25% of compensable

programming in 1998-99. No adjustment was made to reflect the impact of this station's change

in programming or contribution to the royalty pool. Boyle, tr. 4870, 4872; NAB Ex. 27-X.

Without proper sample selection, the Music Use Study lacks reliability and

representativeness. Unless a representative sample is used, a study's results cannot be projected

to the universe. Fratrik, tr. 2437. Representative sampling also creates an unbiased estimation

of facts about the universe studied. Frankel, tr. 9353. Music Claimants'amples were selected

in a way that prevents them &om providing unbiased results. This lack of reliability precludes

use of the Study here.

b. The Music Use Study relies on inaccurate data, which fails to
measure programming content on entire broadcast daysfor the
years studied.

The Music Study relies on cue sheets that are inadequate, and includes non-compensable

programs. Cue sheets report how much music is played during a program. Krupit written direct,

7; Krupit, tr. 4256. If cue sheets did not exist for a program broadcast by one of the sample

stations, that program was not counted in the Music Use Study. Boyle, tr. 4865-66. Because

227



Music Claimants had cue sheets for only 77% of the programming in 1991-92 and 73% in 1998-

99, no data was included for the unmatched programming. Boyle written direct, 15. As the

excluded programs were not spread evenly among all program categories, their absence skews

the results.

Sports and news programs were much more likely hot'o 'haVe cue sheets. Krupit, tr.

4354-55. For example, only 8 cue sheets were reported'for 35 sports prograins that were

available in 1998-99. Krupit, tr. 4334-35; JSC Ex. 32-X. The same is true for news. Krupit, tr.

4304-05. Conversely, producers of syndicated series, specials, and.movies generally Icorbpl!y I

with the self-reporting cue sheet system. Krupit, tr. 43'94.'onhecfuehtly', ni. thb cue sheets used

to calculate music time over-represent syndicated programs vis-5;vis their proportionate share of

reported programs. The Study also improperly includes WGN programxning that is not covered

by the compulsory license. Boyle, tr. 4834-35. Thus, the recording and tabulating ofmusic play

time in the Study is unlikely to reflect accurately actual m!usia use 6n compensable'distant signal

programming.

c. The Music Use Study uses aflawed weighting system that does ~

not reflect the actual subject matter ofthisproceeding.

The Music Use Study improperly weights the nnnut8s df music by percent of total fees

generated, rather than by distant fees generated. Weighting by'total fees generated did not

account for the increase in minimum fee paying systems in 1998-99. Boyle, tr, 4569-72.

Weighting also compresses the large variations in music use, ranging fiom 11.47 minutes to

26.27 minutes per hour &om station to station and between. days. Boyle, tr. 4471-72; Music Hx.

39. In any event, even with all these flaws, the unweighted average minutes of music Use pdr

hour in 1998-99 is only one minute more than average minutes for 1991-92. Krupit, tr. 4396.~
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2. Attestations about Music Quality do Not Support an Increase in Share.

Music witnesses seem to suggest that it was only a recent trend to use popular songs on

television, Lyons written direct, 8-11; Walden written direct, 9. This is hardly the case, but even

if it was true, that would not show use of music increased to justify an increase in Music's

royalty share. Moreover, Music Claimants, themselves, do not ascribe increased market values

to music based on a quality factor. Saltzman, tr. 4066-67. Accordingly, there are no grounds on

which to increase Music's award based on supposed higher quality music in 1998-99.

B. Evidence of Actual Marketplace Transactions Supports A Reduction in
Music's Share.

Dr. George Schink, a JSC witness, provided evidence of the amounts paid to license

music in the commercial television and cable network marketplaces. According to Dr. Schink,

the Music Claimants received $228 million in music license fees for the year 1998, the last year

for which the data were available. This represented 2.33% of the amount the commercial

television industry spent for broadcast rights. Schink written rebuttal, 15. Adding other

programming expenses to the broadcast rights fees drops Music's percentage paid to 1.49%.

Id. at 16. The comparable figures for 1980 were 3.3% and 2.03%. Id. Accordingly, music

license fees as percentages ofprogram expenses and broadcast rights have declined in the period

1980-1998. Music's share of distant signal royalties should not be any higher than its share of

license fees in the actual broadcast commercial television industry.

Dr. Schink also compared the music licensing fees paid by cable networks with the other

programming costs of cable networks. Based on industry data, Dr. Schink estimated that music

license fees across all programming types in the cable network marketplace to be 2.07% of total

programming expenses for 1998 and 1999. Schink written rebuttal, 20. Accordingly, evidence

26 Payments for talent on sports and news shows.
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&om analogous relevant markets establishes that the hppIropha|Ie sharI: for the Music Claimants

falls between 2.0% and 2.33~/o.

C. The Music Claiman.ts'hare Should be Taken "off the top."

Differentially requisitions Musi.c ClaiImants'hare &om claimant groups caImcIt 6e

done because there is no reliable empirical evidence that would support such a differektiatio6.

Neither the Music Use Study nor the Music Claimant witnesses provide reliable information

about the relative music use among claIImant categories. I~jpit, tr. 4288; Hoyle written direct, 3;

Boyle, tr. 4958-59. In addition, differential payments is "not the way the marketplace works."

Boyle, tr. 4959. In the:marketplace, ASCAP, BMI, and SESAC grant blanket licenses that allow

broadcasters to select and to use as much or as little rriusi0 &os the PROs'ibraries as ttheIy

chose. Saltzman writte direct, 4..A blaI&et license obviates the need to seek individual

licenses and insulates broadcasters against infrIIngement suits. Boyle, tr. 4743-44. All these

rights have value over and above the value to music alone.

Music Claimants employ a mu.ch more sophisticated allocation system. than the Music

Use Study to allocate their royalties„ASCAP, in allocating royalties to copyright holders, uses a

complex formula that differentiates the type of music and day part in the calculation. Saltzrnan,

tr. 3945. The type of music (theme vs. non-theme, background) is factored into the valuation

because, for example, theme music can be used to "brand" a ~pod team's telecasts or a local neve

program. Gruen written rebuttal, 32.

Taking Music Clai:mants" share "off the top," before a11ocating shares to the remaining

claimants, as has been done in every distribution proceeding, remains appropriate. Gruen ~'tte6

rebuttal, 32. This approach effectively charges each program category a proportionate share of
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music. Gruen written rebuttal, 33. Consequently, Program Suppliers, as the largest claimant,

will pay more for music taken "off the top," in actual dollars than other claimants. Id.
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XII. THE CANADIAN CLAIMAIVI'S SHOULD BE AWARDED FEES PAID TO
CARRY CANADIAN SIGNALS DISCOUNTS SY I'HK VALUES'OF THE NON-
CANADIAN PROGRAM'AGING RETRANSMITTED'0Ã THOSE SIGNAI SJ

A. The Analysis of the Canadian Share Should Start From the Point of Fees
Paid for Carriage.

Canadian claimants seek an award that gives ther'h!e fees! generated for the cari!iag!e o!f

Canadian distant signals adjusted to reflect the value of Canadian programming contained on

those signals. Program Suppliers agree that the appropriate starting point for determixnng the

Canadians'ward is the fees generated for Canadian signals. Looking to the fees paid by cable

operators for Canadian signals, gives effect to the cable operators'ctual behavior, which is the

preferred method for determining marketplace value. Johnson, tr., 3745; Fairley, tr. 10524;

Gruen, tr. 7553. Since Canadian signals (just like PTV signals) relate to an entire program

category, fees generated for their carriage can be readily isolated. There is no reason, based on

the record, to treat PTV and the Canadians any differently on this point.

B. Calculating the Correct Amount of Fees Paid to Carry Canadian Signalls. ~

In his rebuttal testimony, Mr. Bennett offered ati aPprbadh for determim~g the!mount~

and maximum fees generated by the carriage of distant Canadian signals. Bennett written

rebuttal, 1-4. As CDC's fees gen allocation fell within his minimum and maximum, Mr.

Bennett concluded it "is the most reasonable method of determining the total amount of Base

Rate Royalties paid for the carriage of [Canadian] distant signals." Bennett written rebuttal, 5.

The CDC data identified in Ex. CDN-R-1-C, specifically the column "All Fees Except Minimum

Fees," appear to establish that the amount of fees generated as a result of distant'Catna@ari

signals is 3.35% of the Basic fund in 1998 and 3.67% df the'Basic fund in 1999.'he

percentages applicable in the 3.75% fund are .25% in 1998 and .63% in 1999.
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C. The Fees Paid To Carry Canadian Signals Must Be Adjusted for the Value of
the Non-Canadian Programming On Those Signals.

The Canadians claim only for the Canadian content programming on Canadian distant

signals. Non-Canadian programming on Canadian signals consists of Program Suppliers'nd

Sports'rogramming. The Canadians seek 70% of the fees generated for Canadian content

based on the results of two analyses. First, the Canadians rely on a cable operator survey

conducted by Drs. Ringold and Ford ("Ringold-Ford Study"), even though the survey shows that

cable operators valued the Canadian content on the Canadian signals at 59% in 1998 and 58% in

1999. Ringold written direct, 4, 13. Second, the Canadian Claimants rely on the results of a

Canadian content analysis performed by Mr. Bennett, Ex. CDN-4-C, that shows the Canadian

content on Canadian signals to be 80%. Averaging the two studies results in the 70% claimed.

Mr. Bennett's study provides no basis on which to grant an award to the Canadian

Claimants. That study is nothing more than a simple time analysis, and it provides no useful

information about the relative marketplace value to be ascribed to the Canadian programming.

As has been recognized f'rom the beginning of the distribution proceedings, program time is an

insufficient valuation metric upon which to base an award. 1978 Cable Royalty Distribution

Proceeding, 45 Fed. Reg. 63026 at 63035-36 (Sept. 23, 1980). Accordingly, the Canadian time

analysis should not be afforded any weight by the Panel.

The Ringold-Ford Study of cable operator attitudes suffers Rom the same defects that

prior Panels have criticized in similar attitudinal surveys. See generally Ringold, tr. 5800 et. seq.

(questions about veracity of results). For example, the study assumes U.S. cable respondents had

full knowledge of which programs on Canadian signals are Canadian content and which are U.S.

produced. Such an assumption is unreasonable and results in an over-valuation of Canadian

content.
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During Dr. Riingold"s testimony, numerous examples of specific survey response

indicated that the respondent either did not understand the questions asked or did not care about ~

the responses. See, e.g. Ringold, tr. 5873-5904; and Exhibits E'S 41-:X through 60-X. Of note,

some respondents placed very high values on programming 'categories that had. zero or minimal

amount of broadcast during the year. See e.g. Ringold, td. 5838-5846'(30% valuation for Sports

where respondent's station carried zero Sports prograrriming).

No attempt was made to determine if a respondent was familiar wraith the Canadian i

signals, or their programming. jln fact, respondent" were not even asked if they had viewed the

programming on the Canadian signal in the last year. IUngold, tr. 5793. Further, the respondents

answering for the French-Canadian language signals frere nt~t asked if they spoke French.

Ringold, tr. 5794. Given these clear problem. with the survey responses, the survey results

cannot be taken at face value.

A useful relationship can be gleaned,:however, f'rom a comparison of the content analysiis

performed by Mr. Bennett wraith the samey resujlts. Given the fact'hat 80% of Canadian signal

programming was Canadian content, for it to be valued on par with U.S. prograjmning, the value

figures should be in the 80% range. Such is not the case, esp'ecially when the systems generating

the greatest amount in royalties are examined. In the case~ of: CHET, CBUT and CKSH, the U.S.

programming content ranged from 9% to 20% on the signals, but the survey respondents valued

the U.S. content programrriing on those signals at 34%-54% of the total value. Ringold, ti. 5'552.

These three signals account for 83% of all total fees genetated for 'Canadian with over 70%

Canadian content, and 72% of all fees gen for all Cana'dian signals. Accordingly, the U.S. cable

operator retransmitting these Canadian signals gives much greater value to the U.S. content, and

because of that, it is clear that the value ascribed to the U.S. programming is what drives the
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decision to import the signal. This fact plus the problems inherent in the survey require that the

overall share for Canadian content as reported in the survey be adjusted downward by at least

25%, which results in a Canadian value component of 44.25% of 1998 Canadian fees generated

and 43.5% in 1999. After adjustment, the Canadian awards as percentages of the basic and

3.75% funds are:

1998 1999

Basic 375 Basic 3,75

1.47% .11% 1.56% .27%

Based upon the record evidence, Program Suppliers submit that they are entitled to shares

of the 1998-99 royalty fund as follows: 72% of the basic fund, 78.5% of the 3.75 fund and

97.67% of the Syndex fund.

Respectfully submitted,

STINSON MORRISON KKR LLP

Michael E. Tucci
Gregory O. Olaniran
Robert L. Eskay, Jr.
Sarah K. Johnson
1150 18"" Street, NW, Suite 800
Washington, DC 20036
(202) 785-9100
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PROGRAM SUPPLIERS
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